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JURISDICTIONAL STATEMENT

This apped is from the denid of a Supreme Court Rule 29.15 Motion to Vacate
Judgment and Sentence in the Circuit Court of Lawrence County, Missouri. The convictions
sought to be vacated were for two counts of murder in the first degree, 8565.020, RSMo 2000,
for which the sentence was death. Because of the sentence imposed, the Supreme Court of
Missouri has exdudve appellate jurisdiction.  Article V, 83, Misouri Conditution (as

amended 1982).



STATEMENT OF FACTS

Appdlant, Brandon Hutchison, was convicted of two counts of fird degree murder and
sentenced to death in Lawrence County, Missouri (L.F.116,117).
The evidence was stated by this Court asfollows:

On December 31, 1995, Freddie Lopez and his wife, Kerry Lopez, threw
a gndl New Year's Eve party in the garage adjacent to their house. Ronad and
Brian Yates arived at the party shortly after midnight. They were looking for
their brother, Tim Yates, who had dready left. Freddie Lopez invited them to
stay for afew beers.

During the party severa of the guests became intoxicated, including
gppellant, Brandon Hutchison. Freddie Lopez and Rondd Yates shared a line of
methamphetamine.  Hutchison caused a minor disturbance when he punched
another guest, Jeremy Andrews, for no apparent reason. Andrews also observed
Hutchison make shooting motions with his hand towards the Y ates brothers.

At about 4:00 am., Freddie and Kerry Lopez went into the house to
continue an argument that they had started in the garage about how much acohol
Kerry was drinking. Severd of the party-goers went home, leaving only
Hutchison, Michael Sdlazar, and Rondd and Brian Y aesin the garage.

About twenty minutes later, Hutchison ran into the house and pounded on
the Lopez's bedroom door, saying that “something bad had happened in the
shop.” Sdazar cdled for Freddie Lopez from the porch. When Lopez came out,
Sdlazar was holding a .25 cdiber revolver. He told Lopez that he had shot
someone. Lopez entered the garage and saw both Yates brothers lying on the

floor. Salazar told Lopez that one of the brothers had tried to stab him.



Autopsies of the brothers showed that they had been shot a point blank
range with a .25 cdiber gun. The bullet that hit Ronad Yates lodged in his spind
cord, padyzing him from the was down. Brian Yates sudaned a rdativey
minor bullet wound to the chest and a more serious one to the stomach. Medical
evidence established that both brothers were ill dive, however, when Lopez
found them on the garage floor. Lopez testified that he saw Ronad Yates gasp.

Hutchison ingsted that nobody cdl an ambulance and that Ronald Y ates
was dready dead. He then suggested that they remove Ronald and Brian Yates
from the garage in Lopez's white Honda Accord. Hutchison and Salazar put
Rondd Yates in the trunk firgt, then Hutchison put Brian Yates in the trunk on
top of Rondd after dragging hm by his shoulders, dropping him on the floor,
and kicking him in the upper body. Meanwhile, Salazar went into the house to
fetch a drug scale and a .22 cdiber handgun, which he aso put in the Honda. The
three men took off in the car with Hutchison driving.

After driving ten to fifteen minutes, Hutchison pulled over on the sde of
a dirt road. He and Salazar got out and walked to the back of the car. Lopez
tedtified that as Hutchison dimbed out of the car, he hdd the .22 cdliber pistol
and sad, “we got to kill them, we got to kill them.” Lopez heard severd gunshots
and then Hutchison and Sdazar got back into the car. Lopez testified that
Hutchison was il clutching the gun when he returned to his sedt.

They proceeded to a nearby creek bed where Lopez dropped bullet
casangs in the water and Hutchison buried both the .25 and the .22 cdliber guns,
which he had wrapped in his tee-shirt. Then they drove to the trailer home of a

mutud friend, Troy Evans. Hutchison pounded on Evans door unil Evans let



State v. Hutchison, 957 SW.2d 757,759-760 (Mo.banc1997).

them insde. Evans girlfriend, Frankie Young, noticed Lopez's white Honda
parked in front of the trailer. Hutchison begged Evans for permission to take a
shower because he had blood on one of his hands. Lopez and Sdazar made
several phone cdls. One cdl was to a girlfriend of Sdazar who lived in Yuma,
Arizona

The three men returned to the Lopez's house. Shortly thereafter, Kerry
Lopez noticed a dgnificat amount of blood on the Hondas back bumper.
Hutchison and Salazar left in the Yates brothers car and drove to a girlfriend's
house. She gave them a ride to the Joplin bus sation where they bought two
tickets to Yuma, Arizona.

At around 8:00 am., Ronadd and Brian Yates's dead bodies were found
on the side of the road. Both had died of execution-style gunshot wounds to the
head from .22 caliber bullets. Ronald Yates had sustained a shot in each eye and
one to the back of the head, and Brian Yates had sustained one shot in the right
eye and one in the right ear. The Yates brothers hair and blood were found on
a piece of carpet tha was found with the bodies. Fiber andyss determined that
the carpet came from the trunk of Lopez' s car.

Hutchison and Salazar were apprehended several days laer in California

convictions on November 25, 1997. 1d.

(PCR.L.F.2).

This Court affirmed appdlant’s

On March 20, 1998, appdlant filed his pro-se motion for post-conviction rdief, and

falowing gppointment of counsd, agppedlant’'s amended motion was filed on July 13, 1998

Honorable J. Edward Sweeney, denied appellant’s motion on October 10, 2000 (PCR.L.F.7).

10

Following an evidentiary hearing on some clams, the motion court, the



On November 20, 2001, this Court reversed the denid of gppelant's motion and
remanded for an evidentiary hearing on the issue of whether one of appelant’s co-defendant’s
had a plea agreement with the State and if a plea agreement was present, whether that evidence

was maeid.! Hutchison v. State, 59 SW.3d 494, 496 (Mo.banc2001). This Court did not

address any other clamsraised by appelant. 1d.

On remand, gopdlant successfully moved to disqudify Judge Sweeney from the remand
post-conviction hearing; Senior Judge David Danold was appointed to preside over the
remainder of the proceeding (Remand.PCR.L.F.34-42,49).

An evidentiary hearing was hdd on multiple dates between August 2002 and December
2002, including testimony via deposition (Remand.PCR.L.F.11-13).

On duly 21, 2003, the motion court issued its findings of fact and conclusions of law,
denying appellant’ s clams (Remand PCR.L.F.108-126).

On July 28, 2003, appellant filed a motion to reopen the cause for additional evidence;

the motion court denied appdlant’s motion (Remand PCR.L.F.14-15).

!Appedlant has snce abandoned his claim that the prosecutor had a ded prior to trial with

Freddy Lopez that he failed to disclose to the defense.
11



ARGUMENT
L.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'S CLAIM THAT THE
PROSECUTOR ENGAGED IN MISCONDUCT AND THAT APPELLANT WAS DENIED
EQUAL PROTECTION UNDER THE LAW BY THE PROSECUTOR OFFERING
APPELLANT’'S CO-DEFENDANT, FREDDY LOPEZ, A LIGHTER SENTENCE
ALLEGEDLY ON THE GROUND THAT LOPEZ WAS ABLE TO PAY THE VICTIM’S
FAMILY MONEY BECAUSE APPELLANT HAS FAILED TO PROVE HIS CLAIM IN
THAT THE MONEY PAID BY LOPEZ WAS PART OF A WRONGFUL DEATH CIVIL
SETTLEMENT NOT A PART OF THE CRIMINAL PROSECUTION, THE
PROSECUTOR MADE THE REQUEST FOR THE LIGHTER SENTENCE FOR LOPEZ
DUE TO HISLESSER CULPABILITY AND THE VICTIM’'S FAMILY'S REQUEST, AND
THE PROSECUTOR DID NOT SEEK THE DEATH PENALTY AGAINST APPELLANT
BECAUSE HE WASINDIGENT.

Appdlant dams that the prosecutor engaged in misconduct and appellant was denied
equal protection under the law by the prosecutor meking a plea agreement with gppellant’s co-
defendant Freddy Lopez, which allegedly included a lighter sentence if Lopez pad the victim's
family $200,000 (App.Br.41). Appelant dleges that he received the deeth penaty because he
was indigent and could not pay the victim's families (App.Br.4l). Appdlant clams that wedth
is an arbitrary dasdfication, that the prosecutor engaged in disparate treatment, and that
gopdlant was denied due process, equa protection, and freedom from arbitrary and capricious

sentencing (App.Br.41).

12



Relevant Facts

In January of 1996, appellant, Freddy Lopez, and Michadl Sdlazar were charged with two
counts of first degree murder for the desths of Tim and Brian Yates (Supp.L.F.1;, Movant's
Exhibits 64,66-69). Due to scheduling and court dockets, appellant went to trid first (George
Depo.Tr.9). Lopez tedified for the State at gppellant’s triad (Tr.1068-1252). Although Lopez,
who at that time was represented by Dean Price, and the prosecutor had been in discussions
about a plea agreement for Lopez, no agreement had been reached a the time Lopez testified
(Tr.141-143,1068-1252;RemandPCR.Tr. 152,207,209,220,230,233-234; George
Depo.Tr.17-21).  Appellant was convicted of both counts of first degree murder and received
the death pendty for both convictions (Tr.1956,1985).

Following appellant's trid, Lopez hired different counsd, Dee Wampler and Shawn
Asinose (Remand PCR Tr. 130). Wampler was contacted by Lopez's family in Cdifornig;
the family informed Wampler that they had won the Cdifornia lottery and would be able to pay
his fee (Remand PCR.Tr.130). Lopez then refused to cooperate any further with the State and
the prosecutor’'s office started to prepare for Lopez's trid, induding filing thar intent to seek
the death pendty (Remand PCR.Tr.243).

In the meantime, Michaed Sdazar was the next co-defendant to proceed to trial
(Movant's Exhibit 62A). Freddy Lopez did not tedtify during Sdazar’'s trid (Remand
PCR.Tr.243; Movant's Exhibit 62E). Salazar was convicted of both counts of first degree
murder and was sentenced to life on both counts; the jury rejected the prosecutor’s request for
death (Movant’s Exhibit 62J at 1747).

Following Salazar's trid, Lopez's atorney Dee Wampler contacted a civil attorney, Dan
Svils to represent Lopez in a civil suit with the victims families (Remand PCR.Tr.47,84).

Svils and the Yates family attorney, Stephen Hayes, worked out a sdtlement agreement in a

13



“friendly suit” where Lopez would pay the family $200,000 plus $30,000 for attorney’s fees
if the family would recommend to the prosecutor that Lopez only receive ten years for each
count of murder (Remand PCR.Tr.48-49). The other dipulation for the settlement was that
Lopez would actudly have to receive ten years on each count of murder (Remand PCR.Tr.48-
51; Movant’s Exhibit 85).

The family agreed to the settlement terms and met with the prosecutor, Bob George,
asking him to recommend two concurrent ten year sentences to the judge if Lopez pled guilty
(George Depo.Tr.48-49). Although the family informed the prosecutor that there had been a
avil st and that ther recommendation was based in pat because of the settlement, the
prosecutor told the family that he did not want to know the terms of the suit; the family did not
tell the prosecutor any other information about the settlement (George Depo.Tr.47-49). The
prosecutor believed that Lopez should receive a greater sentence, but aso believed that he was
not as culpable as the other defendants because he had cooperated with law enforcement and
the prosecution (Movant’s Exhibit 79 at 26-29).

Lopez made a non-binding open plea of guilty (Remand PCR.Tr.157). The prosecutor,
a the family’'s request, recommended to the judge that Lopez receive ten years on each count,
dating at the Lopez sentencing that:

But the State would comment that in this particular case that we've made

a recommendation of 10 years in this case and it's based on a request from the

vidims in this case.  We believe that this case could have went forward and we

have a postion that we could have went forward on a first degree murder case.

We don’'t want this plea and this recommendation in any way to be felt by
this Court or any other Court that this defendant was not involved in this

partticular case in a sious matter. We, | know often times, as the Court is well

14



aware of in this case, that the first defendant was tried and received the desth

pendty. The second defendant received life without parole.  And we believe that

this defendant would have been found of fird degree murder had we went

through. But it's at the request of the victims that we make this recommendation

to the Court.

(Movat's Exhibit 79 at 27-28). Lopez was sentenced accordingly (Movant’s Exhibit 79 at 48-
49). The sentencing judge agreed to the sentence because it was the family’s wishes (Movant's
Exhibit 79 at 46-49). The sentencing judge, J. Edward Sweeney, was aware that there was a civil
settlement but was not aware of any of the terms of the settlement (with the exception that the
family requested the ten year sentence) urtil the time of his depostion in the above cause
(Sweeney Depo.Tr.25-26,31-33).

The motion court denied sppelant’s dam, finding that dthough appelant had proven
that Lopez reached a avil settlement with the victims family, he proved nothing dse; appdlant
faled to prove any involvement by the prosecutor or the court in the avil suit; he failed to
prove any unethical behavior by the prosecutor or the triad court; he failed to prove “justice for
de’; the money received by the vicims family was not “reditution” as characterized by
gopdlant but was part of a separate avil settlement; there was no evidence that the prosecutor
or trid court had any knowledge or involvement in the civil suit; that weath was not a suspect
class and he faled to establish that he was indigent a the time of trial; he was not smilarly
gtuated to Lopez; and he faled to establish that he was subject to disparate treatment and
denied equal protection (Remand PCR.L.F. 122-126).

Standard of Review
This Court’s review of the denid of post-conviction relief is limited to a determination

of whether the findings and concdusons of the motion court are dearly erroneous. State v.

15



Ewnin, 835 SW.2d 905,928 (Mo.banc1992). The motion court’'s findings ae dealy
erroneous if, after a review of the entire record, the appellate court is left with the definite and
firm impression that a mistake has been made. 1d.

No “Justice for Sale”

The motion court was not clearly erroneous in denying gppellant's clam. Appdlant’'s
fird dam, that his conditutiond rights were violated because “judice was for sale” is refuted
by the evidentiary hearing evidence.  Appdlant's clam is based on the mistaken premise that
the prosecutor and/or the triad court were involved in the civil agreement. Nether the
prosecutor nor the trid court gained anything from ether the plea agreement or the civil
agreement. Lopez did not make any “behind doors’ deal with the prosecutor or the tria court
to receve the sentence he recelved. The facts reflect that Lopez pled guilty to a non-binding
open plea of guilty, the prosecutor requested a ten year sentence because the victims family
asked him to do so, the sentencing judge gave Lopez a ten year sentence because the victims
family asked him to do so, the prosecutor and the sentencing judge were not aware the Lopez
had to receive a ten year sentence for the family to get the settlement, and the prosecutor
believed that Lopez deserved a lighter sentence (dthough not ten years) because he was less
culpable, he had assisted the police in their investigation, and he had tegtified againgt appellant.

The prosecutor did not “sdl judtice” to Lopez. The motion court was not clearly erroneous

in denying gppdlant’sclam.

16



No Denial of Equal Protection

Appdlant also dams that Lopez receving a ten year sentence denied appellant equal
protection (App.Br.48-52). Without authority, gppelant dleges that wedth is a suspect class
and that under drict scrutiny review, the unequal treatment that he received denied hm equa
protection and due process (App.Br.48-52). Alternatively, appellant aleges, now on apped,
that even if wedth is not a suspect class, he is entitled to drict scrutiny review because “if the
unequa trestment impinges on a fundamentd right of liberty, like freedom from physica
resraint” strict scrutiny review applies (App.Br.49).

Equa protection does not require that al persons be dedt with identically. State v.

Baker, 524 SW.2d 122,130 (Mo.banc1975). Equa protection does require, however, al

persons dmilaly Stuated be treated in like manner. Kennedy v. Missouri Attorney General,
922 SW.2d 68,70 (Mo.App.W.D.1996). The Equa Protection Clause does not forbid the
sate the power to make classficaions, as long as its dassfications do not establish invidious
discrimination or atack afundamentd interest. 1d.

In the cimind justice system, the government has “broad discretion” as to whom to

prosecute. United States v. Armgtrong, 517 U.S. 456,116 S.Ct. 1480,134 L.Ed.2d 687 (1996);

Wayte v. United States, 470 U.S, 598,105 S.Ct. 1524,84 L.Ed.2d 547 (1984). The ilty plea

and the plea bargan are important components of this country’s crimind judice system.
Bordenkircher v. Hayes, 434 U.S. 357,98 S.Ct. 663,54 L.Ed.2d 604 (1978). Properly

administered, they can benefit al concerned. |d. Pea barganing is an integra pat of the

prosecutor’s job. 1d.; Ricketts v. Adamson, 483 U.S. 1,9,107 S.Ct. 2680,97 L.Ed.2d 1 (1987)

(approving plea agreements as bargained-for exchanges,); Santobdlo v. New York, 404 U.S.
257,260, 92 S.Ct. 495 30 L.Ed.2d 427 (1971) (plea barganing essentid component of

adminigration of justice); Brady v. United States, 397 U.S. 742,751-52, 90 S.Ct. 1463,25
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L.Ed.2d 747 (1970) (plea barganing mutudly advantageous to defendant and prosecution);

Whiskey Cases, 99 U.S. 594,599,25 L.Ed. 399 (1878) (wdl established that accomplice may

achieve freedom from prosecution by testifying against associates).
In exchange for testimony or quilty pless, the prosecutor has discretion to dismiss or

lessen charges or choose not to file charges. See State v. Burson, 698 SW.2d 557,561

(Mo.App.E.D.1985). The system enables a defendant to reduce his pena exposure and avoid
the dtress of trid while assuring the State that the wrongdoer will be punished and that scarce
and vitd judicid and prosecutorial resources will be conserved through a speedy resolution.
See Brady, 397 U.S. a 752; Santobello, supra; Schelet v. State, 569 SW.2d 735

(Mo.banc1978).

The prosecutor’s discretion in charging decisons (including seeking the death penalty),
plea bargan decisons, and other adminidratiion of justice decisons is based on the
prosecutor’'s assessment of the drength of the case, the prosecution’'s generd deterrence
vadue, the enforcement priorities, casdload, desre for find dispogtion, statutory aggravating
circumstances, type of crime, and the defendant’s involvement in the crime as well as other

factors. Armdrong, supra.; Santobello, supra; State v. Taylor, 18 SW.3d 366 (Mo.banc2000).

Although prosecutorial discretion is broad, it is not unfettered and the selectivity inthe
enforcement of caimind laws is subject to conditutiond restraints. Wayte, supra.  The equd
protection clause prohibits decisons in prosecution based on an unjudifisble standard such
as race, rdigion, or other arbitrary classficaion, induding exercise of protected statutory and

conditutiond rights Armsirong, supra; Wayte, supra A defendant must demondrate that the

adminigration of a crimind law is directed s0 exclusvely agangt a paticular class of persons
with a mind so unequa and oppressive that the system of prosecution amounts to a practica

denid of equa protection of law. Armdrong, supra.  There is a presumption that a prosecutor
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has not violated equal protection; to overcome that presumption, a defendant must present

“clear evidence to the contrary.” Armdrong, supra; Wayte, supra; State v. Anderson, 79 S.W.3d

420 (Mo.banc2002).
In order to establish an equa protection vidation, the proponent bears the burden of
showing not only a discriminatory effect, but dso tha it was motivated by a discriminatory

purpose. Wayte, supra; Arlington Heights v. Metropalitan Housing Development Corp., 429

U.S. 252,264-265,97 S.Ct. 555,50 L.Ed.2d 450 (1977); Taylor, supra In order to establish
a discriminatory effect, the defendant must show tha the government failed to prosecute
others who are dmilaly dtuated to the defendant. Armgrong, 517 U.S. a 469.
“‘Discriminatory purpose’ ... implies more than intent as volition or intent as awareness of
consequences. It implies that the decisonmaker sdected or resffirmed a paticular course of
action a least in part ‘because of,” not merely ‘in spite of, its adverse effects upon an

identifiable group.” McCleskey v. Kemp, 481 U.S. 279,107 S.Ct. 1756 (1987). And, while a

discriminatory impact may itsdf be a factor in establishing an improper purpose, the former
does not prove the latter--rather, the trier may consder a number of possible indicators and
must make a determination from the totdity of the circumstances. 1d. 429 U.S. at 265-268;

Washington v. Davis, 426 U.S. 229,240-242,96 S.Ct. 2040,48 L .Ed.2d 597 (1976).

A defendant who dleges discrimination in adminigration of crimind laws by the
prosecutor mug fird present a prima fade case of discriminatory effect and purpose. Wayte
470 U.S. a 608; Castaneda v. Partida, 430 U.S. 482,493-495,97 S.Ct. 1272,51 L.Ed.2d 498
(1977); Davis, 426 U.S. a 241. Only if a prima fade case of prosecutorid discrimination is
made out by the defendant does the state have any obligation to rebut his charges. See

Castaneda, 430 U.S. at 494-495; Davis, 426 U.S. at 241.
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Where, as here, it is dleged that a defendant’'s sentence of death violated the Equa

Protection Clause, the controlling authority is McCleskey, supra.  In McCleskey, a death-

sentenced defendant adduced a datisticd study which purported to show that prosecutors
tended to seek death sentences more frequently when the victim of the homicide was white,
and juries returned sentences of death more frequently in such cases. 1d. 481 U.S. at 286-287.
Affirming the decison of lower courts that this evidence falled to establish a prima facie case
of racid discrimination, the United States Supreme Court held:

[T]o prevall under the Equal Protection Clause, McCleskey must prove that the

decison-makers in his case acted with discriminatory purpose.  He offers no

evidence specfic to his own case that would support an inference tha racid

condderations played a part in his sentence.
Id. 481 U.S. a 292-293. The decison of a prosecutor to seek a desth sentence--like the
decison of a juror to impose it--may rest upon an admog infinite number of variables involving
the facts of the crime, the character of the defendant, and the quantum and nature of the proof
of these facts. 1d. 481 U.S. a 294-295. Accordingly, the court declined to rely upon “an
inference drawn from the general daidtics to a specific decison in a trid and sentencing,” and
found the datisticd evidence offered by McCleskey to be “dealy insuffident” to establish
a prima fade case of discrimingion. |d. The court placed a particulaly high threshold of
proof where it is clamed that a sentence of desth was sought or imposed for discriminatory
reasons:

Implementation of [crimind laws punishing murder] necessarily  requires

discretionary judgments. Because discretion is essentid to the crimind justice

process, we would demand exceptiondly clear proof before we would infer that

the discretion has been abused.
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Id. 481 US. a 297. Moreover, a defendant “cannot prove a conditutiona violation by
demondrating that other defendants who may be dmilaly situated did not receve the death
pendty” because of prosecutoria discretion. McCleskey, 481 U.S. a 306-07; Gregg V.
Georgia, 428 U.S. 153,199,96 S.Ct. 2909,2937,49 L.Ed.2d 859 (1976).

In the case at bar, appelant failed to prove that the prosecutor’'s actions were in
violaion of the Equa Protection Clause. Fird, gppelant faled to edtablish a discriminatory
effect. In other words, appdlant falled to establish that smilarly Stuated defendants were not
being prosecuted or the prosecutor did not seek the death pendty because they were not
indigent.  Although appellant established that his co-defendant received a plea bargain,
gppdlant’s co-defendant was not similarly Stuated. Asthe motion court found:

dthough both were charged with fird degree murder in connection with the

killings of the Yates brothers, Lopez did not actudly shoot the Yates brothers;

movant did. Lopez taked to the police; movant did not. Lopez confessed to his
involvement; movat did not. Lopez was less culpable and more cooperative

with law enforcement than movant; therefore, the two are not smilarly Stuated.
(Remand PCRL.F.125). Thus, merely because appellant and Lopez were associated with the
same cime, they were not dmilaly Stuated. Moreover, gppdlant falled to adduce any
evidence that the prosecutor sought the death penalty againgt indigent people more than
wedthy people or that there were any “amilaly Stuated” people that the prosecutor failed to
seek decth on. Appdlant failed to show any discriminatory effect.

Second, appdlant adduced no evidence that the prosecutor had a discriminatory purpose.
There is absolutely no evidence that the prosecutor sought the death sentence against appelant

because he was indigent and sought a lighter sentence for Lopez because he was wedthy.? Not

%In fact, it was not Lopez who had any wedth or came up with the money to pay the civil
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one witness tedified that the prosecutor sought the death sentence againgt appellant for any
inappropriate reason or that the prosecutor decided to plea bargain with Freddy Lopez for any
inappropriate reason. The prosecutor did not take his actions “because of.....its adverse effects

upon” indigent people. McCleskey, supra. Appelant does not even alege that the prosecutor

had ill-fedings or had a discriminatory purpose towards indigent people or that he preferred
the wedthy. Findly, appdlant faled to produce any evidence that the prosecutor sought the
death pendty againg agppellant because appdlant, himsdf, was indigent. Appdlant offered no
evidence to support hisclam.

In fact, the evidence and testimony established that the prosecutor sought the death
pendty for appellant because he brutdly killed two men, leaving them on the side of a road,
after gppelant had beaten the men, and duffed the injured men into the trunk of a car, not to
mention the other aggravaing factors. The evidence aso edablished that the prosecutor
sought a lesser sentence for Lopez because he did not shoot ether of the victims, he assisted
lav enforcement in thar invedtigation, he asssed the prosecution by tedifying agangt
gppdlant, and the family requested a lesser sentence for Lopez. The prosecutor even stated
on the record of Lopez's plea hearing that he believed Lopez should receive a lengthier
sentence, but it was the family’s request that Lopez receive a 10 year sentence.  The motion

court was not clearly erroneous in finding the hearing testimony credible. State v. Chambers,

891 SW.2d 93,110 (Mo.banc1994) (Credibility determinations are for the motion court).
Appdlant argues that this Court should ignore the hearing testimony and conclude that
appellant was denied equal protection merely because one of his co-defendants received a

lighter sentence. However, there is a presumption that a prosecutor has not violated equa

stlement. Lopez’s family in Cdifornia won the Cdifornia lottery and pad the civil

settlement (Remand PCR.Tr.130). Freddy Lopez was not “wealthy.”
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protection and by faling to present “clear evidence to the contrary,” appellant fals to establish

an equa protection violation. Armdrong, supra; Wayte, supra. Absent any proof that the

prosecutor had a discriminatory intent in his decision to prosecute gppdlant and seek the death
pendty, the presumption remains that the prosecutor sought death because he committed a
cime in which the United States Conditution and the laws of Missouri deem punishable by
death. McCleskey, 481 U.S. at 296-297. ([A]bsent far stronger proof, it is unnecessary to
seek such a rebuttd, because a legitimae and unchdlenged explanation for the decison is
goparent from the record: McCleskey committed an act for which the United States
Condtitution and Georgia laws permit impogtion of the degth pendty.”).

Moreover, gopdlant has faled to establish that he is in a suspect class warranting strict
sorutiny  review.  Poverty is not a suspect class requiring strict scrutiny. San - Antonio

Independent School Didlrict v. Rodriguez, 411 U.S. 1,93 S.Ct. 1278,36 L.Ed.2d 16 (1973);

State v. Whitfidd 837 S.W.2d 503,510 (Mo.banc1992). Therefore, as long as the prosecutor

had a raiond bags for his prosecutorid decisons, there is no conditutiond violaion. The
prosecutor explained that he sought the death pendty against appellant because appelant had
vidently killed two men and Lopez made an open nontbinding plea with the victims family's
recommendation of a sentence for ten years because the prosecutor abided by the family’s
wishes and because he believed Lopez was less culpable and had assisted the State. There is
no constitutional violation where the State condders the wishes of the victin's family in

deciding whether to seek the death pendty. McKenzie v. Ridey, 842 F.2d 1525,1536,1537-

38 (9"Cir.1988)(no impropriety in state's refusad to go through with a proposed plea bargain
when the contingency of obtaining the gpprovd of the victim's family was not satisfied);

Townsend v. State, 533 N.E.2d 1215,1222 (Ind.1989) (concluding that considering the fedings

of the vicim's famly, among other things, does not make the decison to seek the death
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pendty abitrary); Huffington v. State, 500 A.2d 272,284-85 (Md.1985) (conduding that

conaulting with the victim's family after the State had already decided to seek the death penalty

does not make the decison arbitrary); State v. Wilson, 316 SE.2d 46,51 (N.C.1984) (regjecting

defendant's due process and equa protection chdlenge and finding nothing impermissble
about the prosecutor’s consderation of the family's wishes as one factor in determining which
defendants will be prosecuted for first degree murder and subjected to the death penalty).
Moreover, the Missouri Condtitution specificdly dlows the victims the opportunity to be
heard. Article |, Section 32.1(2) of the Missouri Congtitution.

Appdlant dams now, for the fird time on appedal, that he was denied equa protection
and grict scrutiny applies because “the unequd trestment impinges on a fundamenta right of
liberty, like freedom from physca restrant” (App.Br.49). However, this clam was not raised

in appdlant's amended motion and should not be considered. State v. Johnson, 968 S.W.2d

686 (M0.banc1998).

Even assuming that drict scrutiny review applies, the prosecutor's actions were
judified by a compdling dtate interest. The prosecutor sought the deeth pendty against a man
who violently killed two men-a caime by which the State and Federal Condtitutions provide for
that sentence. The prosecutor plea bargained with a man who was less culpable as he did not
kill ether of the men and who asssted lawv enforcement and the State with the apprehension,
invedigation, and prosecution of the two men who killed the Yates brothers. Plea bargaining

and chaging decisons are important part of the prosecutor's job and the administration of

justice.  Bordenkircher, supra; Wayte, supra These decisons assg in the deterrence in
crimes, the dedre for find dispodtion of cases, the saving of judicid resources, and the
protection of society. Brady, supra; Armsrong, supra. The prosecutor’s decisions were
judtified.
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Fndly, the fact that Lopez ultimady pled guilty to second degree murder and was
sentenced to ten years is immaerid as it does not show that appellant’s trid was somehow
unfar, that appelant was not guilty of the aime charged or that the sentence, dlowed by law,

was not waranted in agppelant's case. See Chambers v. State, 554 SW.2d 112,114

(Mo.App.Sp.D.1977).

As for gppdlant’s claim that the prosecutor’s actions resulted in a denia of due process
and freedom from the arbitrary impogtion of death, it must aso fail. The United States
Supreme Court has hdd that a prosecutor’s discretion in determining whether to seek the death
pendty in a particular case does not render the death pendty arbitrary. Gregg, 428 U.S. 153
at 199.

The motion court was not clearly erroneous in denying gppdlant's dam as appdlant
has faled to establish that “judtice for sale” that the prosecutor or the trid court was involved
in the avil settlement, that the prosecutor engaged in misconduct, or that the prosecutor’'s
actions were aviolation of equa protection, due process, or arbitrary.

Based on the foregoing, appdlant’s dam must fall.
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1.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'S CLAIM THAT THE
PROSECUTOR MISLED THE JURY BY ALLOWING THE JURY TO CONSDER
FREDDY LOPEZ'S ALLEGEDLY FALSE TESTIMONY THAT THE PROSECUTOR
WAS NOT “GIVING DEALS’ AND BY ARGUING TO THE JURY THAT LOPEZ WAS
STILL CHARGED WITH FIRST DEGREE MURDER AND BECAUSE THE
TESTIMONY AND ARGUMENT WERE NOT FALSE OR MISLEADING IN THAT
ALTHOUGH LOPEZ AND THE PROSECUTOR HAD DISCUSSED THE POSSIBILITY
OF A PLEA AGREEMENT, THE PROSECUTOR HAD NOT OFFERED LOPEZ A
PLEA AGREEMENT, THE PROSECUTOR HAD NOT MADE ANY DECISION ABOUT
WHETHER TO OFFER LOPEZ A PLEA BARGAIN, LOPEZ WAS TESTIFYING IN
THE HOPES OF LENIENCY, AND LOPEZ WAS STILL CHARGED WITH FIRST
DEGREE MURDER.

Appdlat dams that the motion court was dearly erroneous in denying his daim that
the prosecutor mided the jury by dlowing the jury to “consder Lopez's fase testimony that
George [the prosecutor] was giving no dedls and argued that Lopez convicted himsdf of firgt-
degree murder and would be held responsible’ (App.Br.53). Appellant aleges that prior to trid
the prosecutor had agreed that if Lopez was a good state witness and testified truthfully, he
woud reduce charges from first-degree to second-degree murder and probably recommend
a thirty year sentence and thus Lopez's testimory and the prosecutor’s argument was fase and
mideading (App.Br.53).

Appdlant miscongtrues the facts adduced at trid and at the evidentiary hearing.  Prior

totrid, during apre-trid hearing, the prosecutor, stated that:
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Weve had discussons with Mr. Lopez's attorney, Mr. Price, as to what
we would recommend if Mr. Lopez tedtifies truthfully, but we haven't struck the
find dedl.

| want to see how Mr. Lopez is going to do on his depositions that we' ve
got scheduled tomorrow. We had these scheduled through no fault of either the
plantiff or defense, Judge, we had to reschedule this past today’s date. | would
have been in a better postion to answer that question today had that deposition
taken place last week.

| don’t know if we put Mr. Lopez on, if we do put him on and this would
be my intentions, but | haven't made a forma deal with Mr. Lopez. If he tegtifies
truthfully in this case based on histhe statements that we have and based on
what we talk about tomorrow, if he does a good job as far as a witness and we
think we're going to use him, were probably going to recommend second
degree murder on him with a range of punishment and term of years of thirty
years. And that's{plus, he's going to have to plead guilty to a drug charge that's
pending.

Now, that's al-l have discussed that with Mr. Price, but there's no formal
written agreement and until | find out what kind of witness Mr. Lopez is going
to make—~You know, his isn't a find deal yet. Now, they've agreed to pass their
trid and he's agreed to tedtify for the State and we've so noted to the defense
that he's a possible witness.

We may not even put Mr. Lopez on, but if we do srike a deal with him,
| agree that they’re entitled to receive notice of that. And as soon as we arrange

something, I'll be glad to give them notice because | think it is a vaid

27



impeechment issue on cross-examination. We wouldn’'t try to hold that back,

but we have no forma agreement at thistime. That’s my understanding.

(Tr.141-143). During trid, Lopez testified during cross-examingtion, in relevant part:

Q. If I could have a second, Judge. Mr. Sdazar, snce you are il
charged do you currently have any plea agreements with the prosecutors here in
return for your testimony today?

A. I'sMr. Lopez.

Q. I'msorry.

A. And no, | don't have no agreements with Mr. George as far as | know.

Q. Has any agreement been conveyed to you through your attorney in
return for your testimony here today?

A. I've only—-my lawyer only has told me what he wanted to ask for but
no we have no deds being made right now. My lawyer has told me that the
prosecutor has no-is not giving no deds.

Q. So your testimony here today is out of the goodness of your own
heart?

A. To clear my conscious.

Q. Do you hopeto get aded?

A. | pray that | do.

Q. You hope that your testimony here today will avoid you getting a
conviction for first degree murder?

A. | pray that it does.

(Tr.1242-1243).

During closing argument, the prosecutor argued:
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But we have an eyewitness that says he went dong and he could have
continued to lie about it if hed wanted to. But remember this, ladies and
gentlemen, Freddy Lopez is charged with murder in the first degree too. He
didn't get out of anything. If anything, he convicted himsdf on the stand because
he isresponsble dso. He went dong aso.

(Tr.1820).

During the evidentiary hearing, Dean Price, Freddy Lopez's firsd defense counsd,
tedtified that, during his representation of Lopez, he had repeatedly gone to the prosecutor to
ask for a plea bargain, that the prosecutor was not willing, prior to gppellant’s trial, to make a
plea offer dthough they did have discussons of plea bargains, that Lopez wanted to testify at
gopelant’s trid, and that the prosecutor was not offering a dea to get Lopez to testify but
rather, Lopez was offering to tedtify in hopes that he would get a plea offer (Remand
PCR.Tr.207-230).

Matt Sdby, the former Assstant Lawrence County Prosecutor, testified that the
prosecutor’s office did not extend and was not willing to extend any plea offers to Lopez prior
to gopdlant’s trid (Remand PCR.Tr.233-234). Sdby tedified that they did not fed they
needed Lopez's testimony to obtain a conviction againg appellant so they were not willing to
offer any plea agreements (Remand PCR.Tr.246). According to Selby, severa months after
gopelant’s trid, they offered Lopez a plea offer of second degree murder with a thirty year
sentence; this offer was rejected by Lopez who counter-offered with second degree murder
with a twenty year sentence (Remand PCR.Tr.236-237). The prosecutor’s office decided to
withdraw the plea offer (Remand PCR.Tr.239-240). The office then began preparing for trid,

including filing their Intent to Seek the Death Penalty (Remand PCR.Tr.243).
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Bob George, the Lawrence County prosecutor, testified that he did not extend any plea
offers to Lopez prior to gppellant’s trid even though Lopez's attorney continued to ask George
for a deal (George Depo.Tr.16-18). According to George, he did not decide whether he was
actudly going to use Lopez as a witness in the Hutchison trid until the day Lopez tedtified
(George Depo.Tr.16). George tedtified that he told Lopez that he had an opportunity to testify
in the Hutchison trid and that, if he was truthful in the case, the prosecutor’s office might
congder as to whether or not they would plea bargan (George Depo.Tr.24). According to
George, after Lopez fired Price and hired new counsd, Shawn Askinose and Dee Wampler,
Lopez decided not to cooperate any further and George decided that they were forward with
trid and would seek the death pendty (George Depo.Tr.38-39). Following Salazar’s trid, the
victim's family approached George about a plea agreement with Lopez and told George that
they had receved a monetay sdtlement if the family recommended ten year sentence for
Lopez (George Depo.Tr.46-48). George agreed to make the recommendation to the tria court
on the family’s behaf but refused to know about or be a part of any negotiation of the civil
agreement between Lopez and the victims family (George Depo.Tr.48-50).

The motion court denied gppelant's dam, finding that there was no dea prior to
Lopez's testimony in appdlant's trid and that Price, Lopez's atorney, was ill trying to
negotiate a plea agreement for Lopez months after trid (Remand PCR.L.F.114).

The motion court was not clearly erroneous in denying gppdlant's dam because the
prosecutor did not midead the jury. As the evidentiary hearing testimony reveds, Lopez had
not received any dea from the prosecutor, the prosecutor was not willing to make any deds
with Lopez a the time, the prosecutor did not know if he even wanted Lopez to tedtify at
gopellant’s trid, and when the prosecutor made the closing argument, Lopez was till charged

with firg degree murder, he was going to be punished for his crimes, and that fact did not
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change until months after gppellant’s trid. Lopez's testimony was not fasethe prosecutor
was not giving any plea agreements for his testimony. Lopez did inform the jury that he was
hoping to get a deal and he hoped that the tesimony that he gave in gopdlant’s trid would help
hm get a ded. Lopez tedtified truthfully. The prosecutor's argument was not fase or
mideading—Lopez was dill charged with fird degree murder and there was no deal based on
how Lopez tedified. The prosecutor ill had not decided whether to offer Lopez a plea

bargain or not.

The cases rdied upon by appellant, such as Napue v. lllinos 360 U.S. 264,79 S.Ct.
1173,3 L.Ed.2d 1217 (1959), Banks v. Dretke, ~ U.S. 124 S.Ct. 1256,157 L.Ed.2d 1166

(2004), Gidiio v. United States, 405 U.S. 150,92 S.Ct. 763,31 L.Ed.2d 104 (1972), Hayes v.

State, 711 SW.2d 876 (Mo.banc1986), and Commonwedth v. Strong, 761 A.2d 1167

(Pa.2000), where the State failed to disclose exculpatory evidence to the defense or failed to
correct fase tetimony at trial, do not apply in the case at bar. As discussed above, the State
disclosed to the defense that Lopez and the State had discussed potentid plea bargains and
Lopez tedified truthfully. The jury was informed of Lopez's continuing interest in pleasing
the State-L opez informed the jury that he hoped to get leniency by tedtifying for the State. The
fact that several months after appellant’s trid the prosecutor decided to make a plea bargain
with his co-defendant is of no consequence. The motion court did not clearly er in denying
gopdlant' sclam.
Based on the foregoing, appdlant’s cdam mugt fall.
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1.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT’'S CLAIMS THAT HIS TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
VARIOUS EVIDENCE AND WITNESSES REGARDING HIS BACKGROUND FOR
MITIGATING EVIDENCE BECAUSE COUNSEL WAS NOT INEFFECTIVE IN THAT
COUNSEL ACTED BASED UPON REASONABLE TRIAL STRATEGY; MUCH OF THIS
EVIDENCE WAS CUMULATIVE TO EVIDENCE PRESENTED AT THE PENALTY
PHASE; AND APPELLANT WOULD HAVE BEEN PREJUDICED BY THE EVIDENCE
ASIT WASDAMAGING TOHISTHEORY AT TRIAL.

Appdlant raises severd dlegations of ineffective assgtance of counsd for falure to
investigate and present mitigating evidence of agppdlant's “background,” induding schoal,
medical, mentad health, and jail records, and his childhood psychiatrist (App.Br.64).

During appdlant’s pendty phase, trial counse presented four witnesses on appelant’s
behdf.  Appdlant's parents, Bill and Lorraine Hutchison, tedtified about their love for
aopdlant, appdlant’'s difficult childhood, his problem with hyperactivity as a child, his
problems with speciad education, his problems with drugs and acohol, the move to Missouri
from Cdifornia and eppdlant's work in construction (Tr.1918-1935). Dr. Bland, a
psychologist, tedtified regarding appellant’'s special education as a child, appedlant’s borderline
intellectud functioning, attention defiat disorder, and bipolar disorder, discussed appellant’s
verson of the murders, and presented his report containing information about appellant's
dleged sexud abuse (Tr.1876-1906). Frankie Young, appdlant's friend, testified about
gopelant’s willingness to hdp her famly and appellant’'s respect for her family (Tr.1907-
1913).
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Appdlant now dleges that this evidence was not sufficient and that tria counsd was
ineffective for faling to present a myriad of other alegedly mitigating evidence (App.Br.47-
48).

1) Dr. Parrish

Appdlant pled that counsd was ineffective for faling to investigate and cdl Dr. Jerold
Parish, appdlant's childhood psychiatriss when he lived in Cdifornia (PCR.L.F.80-82,134).

Parrish tedtified, via depodtion for the evidentiary hearing, that he treasted appellant
from 1989 to 1993, ending when appellant was about sixteen years old, amost three years
prior to the murders and that he diagnosed gppellant with conduct disorder, solitary type,
attention defidt hyperactivity disorder, acoholism, and bipolar disorder (Movant's Exhibit 53
a 7,11). Parrish aso dtated that appellant had experienced episodes of depresson (Movant's
Exhibit 53 a 12). Parish prescribed an antidepressant, lithium and Ritdin (Movant's Exhibit
53 a 15-16,26). Parish tedtified that according to appellant, throughout trestment, he
continued to use drugs induding dcohol, speed, crystd mehamphetamine, and crack
(Movent's Exhibit 53 a 16). Parish dso tedtified that gppellant told him that he had been
subjected to sexud abuse as a child (Movant's Exhibit 53 a 17). Parish tedtified that
gopdlant was a follower, but admitted, that by his definition, approximately haf the population
arefollowers (Movant’s Exhibit 53 at 19, 29).

Parrish admitted that he had no knowledge of agppellant’'s current criminal case and
when presented with hypotheticds regarding the facts of gppellant’s crimes, he refused to offer
an opinion on whether appellant’s actions in the murders were rdaively minor or that appelant
was under the domination of the co-defendants (Movant’s Exhibit 53 at 42-49). Trial
counsd, Shane Cantin, tedtified that athough he knew that appdlant had seen a psychiatrist

while he lived in Cdifornia, he was not familiar with the identity of the psychiatrist and had not
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contacted him prior to trid (PCR.Tr.979). Cantin was aware, however, that the psychiatrist had
diagnosed gppelant with bipolar disorder (PCR.Tr.979-980). Trid counsd, William Crosby,
testified that he was not personally aware of Dr. Parrish (PCR.Tr.1073).

In denying appelant's dam, the mation court held that Dr. Parrish was unfamiliar with
the facts of movant's case which the State could have brought out at trial; that his testimony
was too remote; that he ether could not or would not offer any opinion regarding the
prosecutor’s hypotheticas, that appellant’s family did not want the detaills of sexud abuse to
be disclosed;, that the medica records were virtudly illegible and would not have been
beneficd; and part of the treeiment notes would have been detrimenta to appelant
(PCR.L.F.799-800).

A convicted defendant’s clam that counsd’s assstance was so defective as to require

reversal of a conviction or a death sentence has two components. Strickland v. Washington,

466 U.S. 668,687,104 S.Ct. 2052,2064,80 L.Ed.2d 674 (1984). Appelant must show that
counsd’s peformance was deficient and that there is a reasonable probability that, but for
counsd’s unprofessona errors, the result of the proceeding would have been different. 1d.
466 U.S. at 694. Appdlant must dso demondrate that counsd faled in his duty to make a
reasonable invedtigation or in his duty to make a reasonable decision that makes a particular
investigation unnecessary. 1d. 466 U.S. at 690-691.

The motion court was not clearly eroneous in denying appellant's clam because
agopdlant was not preudiced. There are five reasons that Dr. Parrish's absence did not
prejudice appellant.

Firg, much of the evidence Dr. Parrish would have tedtified to was presented during the
pendty phase of the trid. Dr. Bland's report and trid testimony included evidence of

gopellant’'s diagnoss of Attention Defict Hyperactivity Disorder and Bipolar Disorder, the
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effects of his drug and adcohol abuse and even his sexud abuse by a mae family member
(Tr.1876-1907; Defendant’'s Exhibit A). In fact, Bland's report was not only admitted into
evidence a trid, but the jury specificdly asked for the exhibit during their deiberation
(Tr.1890,1956). As much of Dr. Parigh's testimony was merdly cumulative to evidence
presented during the pendty phase, trid counsd cannot be hdd ineffective for faling to

introduce his testimony.  Skillicorn v. State, 22 SW.3d 678,683 (Mo.banc2000); State v.

Johnson, 957 S.W.2d 734,755 (Mo.banc1997).

Second, gppdlant was not prejudiced because Parrish's testimony would have added
litle, if anything, to the picture developed by trid counsd of appdlant during the pendty
phase. Trid counsd presented the jury with a complete picture of appdlant’s life, including
tetimony by his mother about his difficult childhood induding his learning disgbilities, his
attention deficit disorder, his difficulty with his specid education, and the move from Fillmore
to Pamdade, Cdifornia (Tr.1919-1921,1934-1936). Tedtimony was also presented showing
gopdlant’s loving family, the fact that he was engaged to be married, and his two young
children (Tr.1916,1934-1936). Frankie Young tedtified about appelant’s respect for other
people, appellant babystting her children, and gppdlant hdping her family a any time
(Tr.1910-1911). Finadly, as discussed above, Dr. Bland tedtified extensvely regarding
gopellant’s borderline intdlectud functioning, his substance abuse, his account of the night of
the murders, and dso presented his report which encompassed discusson of appdlant’s prior
sexud abuse, his hisory of attention deficit disorder, bipolar disorder, and his learning
problems (Tr.1882-1888; Defendant’'s Exhibit A). Based on the comprehensive picture painted
by trid counsd during the pendty phase, Paridh's tetimony would have added litle, if

anything to the pendty phase. See killicorn, supra (counsd not ingffective for faling to put
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on cumuldive evidence, where presented comprehensive portrait of defendant during penaty
phase).

Third, appdlant could not have been prgudiced by counsd’s failure to call Dr. Parrish
because, as the motion court properly found (PCR.L.F.799-800), the State could have
extendgvely cross-examined Parrish about appdlant’'s treatment sessions, including evidence
that appdlant had vanddized a car and showed little remorse for his actions, that he was
suspended from school for threstening and being abusive to a teacher, that gppelant continualy
“ditched” school, that appdlant continued to fight, his defiance towards his parents, and his
reluctance to complete treatment for his drug and acohol addictions (Movant's Exhibit 15,
Deposition Exhibit B,C). Given the damaging information about appelant’s prior violence and
caimind activity contained in ParridY's records and his tesimony, appdlant cannot show that
he was prgudiced by counsd’s dleged fallure in investigating and calling Parrish.  See Taylor

v. State, 126 SW.3d 755 (Mo.banc2004) (Not ineffective assstance for failing to introduce

prison records which, dthough contained evidence of good conduct, would have opened door

to subgtantid rebuttal evidence regarding defendant’s misconduct); Rousan v. State, 48 SW.3d

576 (Mo.banc2001) (not ineffective for failing to introduce past prison and other records
which dthough showed defendant worked well while in prison, they contaned damaging

information which could have been prgudicid); State v. Smmons 955 SW.2d 729,749-750

(Mo.banc1997) (not ineffective for faling to present menta hedth mitigating evidence where
report aso contained damaging information).

Fourth, appdlant was not prgudiced because Parrish would not or could not offer any
opinion regarding appellant’s involvement in the murders when presented with hypotheticas
regarding appellant's case (Movant's Exhibit 15 a 42-49). Therefore, his discussion of

gppdlant’s childhood would have little relevance.
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Hfth, in light of the evidence presented at trid, Dr. Parrish’s testimony would not have
changed the outcome. The evidence showed that the vidims were rendered helpless by bullet

wounds from Salazar’s gun. State v. Hutchison, 957 SW.2d 757,766 (Mo.banc1997). Rondd

Yates would have been pardyzed from the initid wound and both brothers were mogt likdy in
shock. Id. Appdlant faled to render them any ad, but instead, indsted that no one cdl the
paramedics. |d. Appdlant then dragged the brothers, kicking Rondd Yates, and shoved both
of the vidims into the trunk of Lopez's car. 1d. Appdlant drove the vehicle, looking for a
place to dump the bodies. 1d. After stopping the vehicle, appellant dragged the victims out of
the car, and proceeded to murder the Yates brothers, execution style, by shooting multiple
bullets into ther eyes and ears and then fled the State with Sdlazar.  1d. During the pendty
phase, John Gadvan tedified about gppelant stabbing hm and threatening him (Tr.1852-1853).
Brandy Kulow tedtified regarding appellant's possesson of a gun and pointing the gun a her
(Tr.1858-1859). Detective Aleshire tedtified regarding the sze of the trunk tha the victims
were duffed into before gppelant killed them (Tr.1862-1870). It is likely that the victims
were dill dive and conscious after they were stuffed into the trunk (Tr.1871).  The victims
mother testified regarding the effect that their deaths had on their family (Tr.1872-1875).
Even assuming that Dr. Parrish would have testified, there is no reasonable probability
that the jury would have concluded that the balance of the aggravating and mitigating evidence

did not warrant death congdering the totdity of the evidence presented. See State v. Kenley,

952 S.W.2d 250,266 (Mo.banc1997). The motion court did not er in denying appdlant’s
dam.
2) School, Medical, Mental Health and Jail Records
Appdlat dso daims that his counsd was ineffective for faling to present various

records during the pendty phase (App.Br.47). Appdlant dleges that the school, medicd,
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mental hedth, and jail records would further document his troubled childhood, menta hedth
problems, drug and acohol addiction, sexud abuse, attention deficit disorder, learning
disabilities, memory problems, and other socid and emotiond problems (App.Br.47).

a) School records

During the evidentiary hearing, appellant admitted approximately 104 pages of records
from his schools (Movant’s Exhibits 4,5,6A,8,9A,16,18,19,20,21,22,23,24,25, and 32). The
school records included evidence of agppdlant's experience in specia education, his low
grades, his psychologicd reports, induding evidence of low sdf-esteem, unhappiness with
school, and leaning disdbiliies (Movant's Exhibits 4,5,6A8,9A,16,18,19,20,21,22,23,24,25,
and 32).

Trid counsd Cantin tedtified that he did not recdl if he had obtained al of gppdlant’'s
school records, dthough he did remember that he had obtained some grade reports from
gopellant's mother (PCR.Tr.974,976). Trid counsd Crosby tedtified that Cantin had run into
difficulties obtaining records from Cdifornia (PCR.Tr.1067-1068). A teacher had informed
them that gppdlant had a propensity to be a follower and latch onto a group of people as
opposed to doing things entirdy on his own (PCR.Tr.1067-1068). Tria counse testified that
they made a conscious decison to exclude evidence of appdlant’s problems in school, drug
use, and sexud abuse the best they could while presenting other evidence that they knew would
be useful (PCR.Tr.1046-1047).

In rgecting appedlant’'s dam that his triad counsd was ineffective for faling to obtain
and admit these school records as mitigaing evidence during the pendty phase, the motion
cout found that dthough the records contaned some beneficid information, they dso
contained detrimentd information; the information was too remote; and the documents

contained inadmissible hearsay (PCR.L.F.800).
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The moation court was not clearly erroneous in denying appdlant’s clam. As the motion
court found, gppelant was not prejudiced by counsd’s fallure to obtain these school records
because many of these records contained inadmissible hearsay (PCR.L.F.800). In fact,
gopdlant does not even attempt to dispute the finding that these records contained inadmissible
hearsay.® For example, appelant cites to Movant's Exhibit 4 which contains a psychologica
report which discusses reports from teachers about appellant’'s behavior to the psychologist.
These gstatements by the teachers in the reports would have been inadmissble hearsay in trid.

Counsdl is not ineffective for faling to introduce inadmissible evidence. State v. Twenter, 818

S.\W.2d 628,638 (Mo.banc1991); Statev. Chambers, 891 SW.2d 93,110 (Mo.banc1994).

Moreover, to the extent that some of these records were admissible, appellant could
not have been prgudiced by counsd’s falure to present appedlant's school records because
the records contained detrimenta information which would have been damaging to appdlant’s
case. Many of the records contained evidence of appdlant’s continuing defiance towards
authority, his dtercations with other students, gppellant’'s tendency to deny wrongdoing; his
negative dtitude toward school, his blatant uncooperativeness, his anger; his disregard for
rules, and his explosve verba reactions (Movant's Exhibit 4 at 2-3,22,32-33). One of the
psychologicd reports described gppelant's aggressve tendencies and discussed a test
adminisered to gppelant where he made stories up about pictures (Movant's Exhibit 4 a 32).
Appdlant's stories were violent induding stories about setting a house on fire, a hit and run

incident with an intent to commit murder, hanging a boy in a tree, and boys engaging in a fight

3The fact that these records were offered as business records would not change the fact that
much of the materiad and Statements contained in the records are hearsay and would not be

admissble. State v. Sutherland, 939 SW.2d 373 (Mo.bancl1997); State v. Harry, 741 SW.2d

743,744-745 (Mo.App.E.D.1987).
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severe enough to require hospitdization (Movant's Exhibit 4 a 33). Another record contained
a “didpline chronology” showing months of appelant’s defiant, aggressive behavior a school
including incidents where appdlant dapped a student loud enough to be heard across the room,
severa fights, ditching school, wredling in class, snvinging his fig a a student, ydling, pushing
chairs, kicking doors, trying to choke a student, and throwing objects at teachers (Movant's
Exhibit 5).

Although it is true that the records contained information about appelant's ongoing
problems with his learning disabilities, the overwhdming evidence of his ideation with
violence, his violent tendencies, anger, and open defiance towards authority and rules would
have outweighed any posshble beneficid information the records entailed. It is difficult, if not
impossble, to see how these records could have changed the result of appellant’s sentence and
appellant was not prejudiced.

b) Medical Records

Appdlant dso dams that his medica records should have been admitted in the pendty
phase as mitigating evidence (App.Br.51).

Appdlant admitted three medical records into evidence including the records from Dr.
Parrish, discussed earlier (Movant’s Exhibit 3A,7,10).

In denying appdlant’'s dam tha trid counsd was indfective for faling to invedigae

and introduce these records a the pendty phase, the motion court found that the records

“Appellant cites to Movant's Exhibit 11 in his brief, but this Exhibit was not admitted at the
post-conviction hearing on the ground that it was hearssy (PCR.Tr.338). Therefore, it is
improper for appelant to cite to this exhibit as he does not chalenge the court’s refusa of

admittance.
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contained inadmissble hearsay, many of the records were remote in time, and the records
contained detrimental information that would have damaged appellant’s defense and theory of
his case (PCR.L.F.801).

Once agan, gppdlant does not chdlenge the motion court's findings that much of the
medicad records contained inadmissble hearsay. As discussed above regarding appelant’s
school records, trid counsed cannot be ineffective for faling to atempt to introduce

inadmissble evidence. Twenter, 818 S.W.2d at 636.

Moreover, appdlant could not have been prgudiced as these records contained
damaging information which could have been presented and accentuated by the prosecution,
induding information regarding behavior difficulties, appellant described as a bully, and his
parents found him difficult to control (Movant's Exhibit 3A). Movant's Exhibit 10 contained
medicd records discussng gppelant's three day mehamphetamine binge and its effects
(Movant’s Exhibit 10).

Fndly, much of the medicd records contaned completely irrdevant information. For
example, Movant's Exhibit 3A manly discussed appellant’'s asthma and his treatment thereof,
only containing two brief discussons of his vigts with the school psychologis, low school
performance, and mention of his mother beng incongstent with her punishment (Movant’'s
Exhibt 3A). Movant's Exhibit 10 included records relating to gopellant damming his hand
in a door and a radiology report from that injury. These records contained completely
irrdevant information that would have been no benefit to appdlant had trid counsd atempted
to admit these records at tridl.

As the mation court found, gppelant could not have been prgudiced by the absence of
these records from the pendty phase because the records contained inadmissible, irrelevant,

or damaging information.
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c) Jail Records

Fndly, appdlant dleges in his brief on appea tha trid counsal should have obtained
and admitted his jail records into evidence during the pendty phase (App.Br.47). Appdlant
did not plead in his pog-conviction motion that his trial counsd failed to investigate his jall
records’. Therefore, this daim is waived as gppelant is limited to his pleadings. State v. Clay,
975 SW.2d 121, 141-142 (Mo.banc1998).

Even assuming this issue was properly before this Court, appellant could not establish
that he was pregudiced because the records only discuss that appelant was depressed and on
medication, facts that were adready presented in the pendty phase through Dr. Bland's report
(Defendant’s Exhibit A).  This evidence would have been cumulative and counse cannot be

ineffective for failing to present cumulative evidence. Skillicorn, 22 S.W.2d at 683-686.

Fndly, appdlant cites to Williams v. Taylor, 529 U.S. 362,120 S.Ct. 1495,146 L.Ed.2d

389 (2000) and  Wigdins v. Smith, 539 U.S. 510,123 S.Ct. 2527,156 L.Ed.2d 471 (2003),

where the United States Supreme Court reversed the defendants convictions because thar
counsel faled to conduct virtudly any invedtigation into mitigating evidence. The defendants
each had nightmarish pasts which would have been potentidly mitigating evidence if presented
a trid and thar counsed were ineffective for faling to investigae and present the evidence at

trid. Williams, supra; Wiaains, supra Counsds conduct in Williams, and Wigains, are sark

contrasts to the attorneys conduct in the case a bar. See Lyons v. State, 39 SW.3d 32

(Mo.banc2001). Counsd extensvely investigated gppellant's background, his socid higtory,

*Appellant's only mention of jail records is on page 92 of his amended motion where he
dleges that Dr. Bland faled to use his correctional records in his evaudaion of appdlant;
gopdlant makes no dlegation tha counsed was ineffective for faling to invedigae or
introduce hisjail records  trid in his amended motion.
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and his menta condition and presented a complete picture of gppdlant during the penalty
phase. Counsd were not ineffective in presenting appdlant’s family members and Dr. Bland
during the pendty phase.

Based on the foregoing, appdlant’s cdam mugt fall.
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AV

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'S CLAIM THAT HIS APPELLATE
COUNSEL WAS INEFFECTIVE FOR FAILING TO RAISE ON APPEAL THAT THE
TRIAL COURT ERRED IN DENYING TRIAL COUNSEL’S CONTINUANCE REQUEST
BECAUSE COUNSEL'S DECISION NOT TO RAISE THIS CLAIM WAS REASONABLE
STRATEGY IN THAT THE CLAIM WAS NONMERITORIOUS. MOREOVER,
APPELLANT'S CLAIM THAT THE TRIAL COURT ERRED IN DENYING COUNSEL’S
REQUEST FOR A CONTINUANCE IS NOT COGNIZABLE IN THIS PROCEEDING
AND APPELLANT DOES NOT ALLEGE ANY EXTRAORDINARY CIRCUMSTANCES
WARRANTING REVIEW.

Appdlant dams that the motion court clearly erred in denying his dams that the trid
court abused its discretion in faling to grant trid counsd’s motion for continuance and that
his appd late counsd was ineffective for failing to assert thisissue on apped (App.Br.76).

To the extent that gppdlant dams that the trid court erred in denying a continuance,
his dlegation of error is caegoricdly unreviewablee  Clams of trid court eror are not

cognizable in a Rule 29.15 proceeding. Onken v. State, 803 SW.2d 139,142

(Mo.App.W.D.1991); State v. Redman, 916 SW.2d 787,793 (Mo.banc1996). Such dams
are only cognizable where fundamentd farmess requires it and, then, only in rae and
exceptional crcumgances. 1d. Appdlant has dleged no rare and exceptiona circumstances
to warrant review here. He was aware of al of the facts prior to his direct apped and has not
dleged any crcumgtance which would have prohibited him from raisng that issue there

Therefore, the motion court did not clearly err in denying his clam.



With regard to appdlant's dam that appedlate counsd was indfective for faling to
assert this dam, appellate counsd tedtified that dthough he could not recal what was
contained in the transcript, he would not have raised this issue as it did not have a likelihood
of success (PCR.L.F.628-629).

In denying appdlant's dam, the motion court found that appelant failed to show that
counsel was ingffective as it was reasonable drategy to “winnow” dams that have little chance
of success (PCR.L.F.771).

To support a clam of ineffective assstance of gppellate counsd, strong grounds must
exig showing that counsd failed to assart a clam of eror that would have required reversd

had it been asserted and that was so obvious from the record that a competent and effective

appellate lawyer would have recognized and asserted it. State v. Moss, 10 SW.3d 508,514
(Mo.banc2000). The right to relief from ineffective assdance of appedlate counsd follows
the plan error rule in that no relief may be granted unless the error that was not raised was so
subgtantia as to amount to amanifest injudtice. 1d. at 515.

Here, counsd tedified that he believed that he would not have raised the continuance
isue because the abuse of discretion standard is a difficdt standard to overcome
(PCR.L.F.628-629). Counsd “winnowed” out this clam, as it had little chance of success.

State v. Shive, 784 SW.2d 326, 328 (M0.App.S.D.1990). Thiswas areasonable strategy.

Moreover, gopdlant was not prejudiced. The decison to grant or deny a continuance

is within the sound discretion of the trid court. State v. Middleton, 995 S.W.2d 443,464-465

(Mo.banc1999).  To receive reief on this issue, appdlant must make “a very strong showing
of abuse and prgudice” Id. Inadequate preparation does not justify a continuance where

counsel had ample opportunity to prepare. 1d.; Chambers, 891 SW.2d at 100-101.
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Here, appdlant’s trid began on October 7, 1996 (L.F.147), dmost nine months from
the time counsel began ther representation (PCR.L.F.769). The motion for continuance only
dleged that they needed more time to invedigate for trid (PCR.Supp.L.F.2-3).  The moation
did not dlege what evidence they needed to procure or what bendfit additiona time would
serve.

As the record shows, gppdlant had ample opportunity to investigate and did not point

to any facts which would necesstate a continuance. See Chambers, supra. (counsd had

gpproximately ten months to prepare); Middleton, supra. (counsd had approximately sixteen

months to prepare); State v. Griffin, 848 SW.2d 464,468 (Mo.banc1993) (counsd had eght

months to prepare). Because the trid court did not abuse its discretion in denying the
continuance, gppe late counsel was not ineffective for failing to brief thisissue.

Appdlant cites various cases in which a trid court abused its discretion in faling to
grant a continuance (App.Br.97). However, those cases are distinguishable. This is not a case

where the date faled to disclose key evidence to the defense the momning of trid. Middleton

supra

Appdlant asserts that the facts supported the giving of a continuance. The facts to
which gppdlant points are his vaious assations that trid counsd was ineffective for failing
to present additional evidence (App.Br.79). As discussed, these clams have no meit. These
facts were nether before the trid court or appellate counse when they made their decisons.
The facts that were before the trid court, appdlate counsd, and the facts that would have been
before this Court had the issue been raised did not establish prgudice to appdlant. Tria
counsdl had adequate time to prepare for trid and appellate counsed was not ineffective for
faling to raise this nonmeritorious issue.

Based on the foregoing, appdlant’s cdam mugt fall.
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V.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIMS THAT TRIAL COUNSEL WERE INEFFECTIVE FOR
FAILING TO INVESTIGATE AND PRESENT TESTIMONY FROM VARIOUS
EXPERTS INSTEAD OF DR. LESTER BLAND, THE DEFENSE EXPERT CALLED AT
TRIAL, BECAUSE COUNSEL’'S ACTIONS WERE REASONABLE IN THAT DR.
BLAND CONDUCTED A THOROUGH EVALUATION AND TESTIFIED ABOUT
APPELLANT’S LIFE HISTORY, APPELLANT'S LIMITED FUNCTIONING, AND
APPELLANT'S VERSION OF THE NIGHT OF THE MURDERS AND APPELLANT
WAS NOT PREJUDICED IN THAT THE OTHER EXPERTS WERE NOT CREDIBLE,
THEIR TESTIMONY MIRRORED THAT OF DR. BLAND’S, AND DR. BLAND
PRESENTED A COMPLETE EVALUATION OF APPELLANT.

Appdlant dams that the motion court cdealy ered in denying, after an evidentiary
hearing, hs dam tha trid counsd was indfective for cdling Dr. Lester Bland, a
psychologst, as an expert witness for the pendty phase (App.Br.84-85). Appellant aleges that
Dr. Bland's tedtimony was inadequate for mitigation and that trid counsd should have
presented expert testimony for mitigation purposes from:

1) Dr. Peterson, apsychiatrit;

2) Dr. Cowan, aneuropsychologist;

3) Dr. James O’ Donndl, a pharmacologist;

4) Ms. Teri Burns, apeech and language pathologist; and

5) Dr. Alice Vlietstra, a child development psychologist

(App.Br.84-85).
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Trid counsd presented four witnesses during the punishment phase.  Appdlant's
parents tedtified about ther love for appellant, gppelant's children, and gppelant’'s childhood
problems with hyperactivity and in specid education (Tr.1918-1919). Appdlant’'s mother
discussed gppelant’'s attention deficit disorder and the family’s difficult moves to Pamdae,
Cdifornia and Missouri (Tr.1919-1920).  Ms. Hutchison tedtified about gppellant’s problems
with drug and acohol abuse and appellant dropping out of school (Tr.1921). Ms. Hutchison
stated that they did not have a lot of problems with gopellant as a child, but rather “specid
problems’ due to his hyperactivity (Tr.1924). Appdlant's friend, Frankie Young, testified
about appellant’ s respect for her family and hiswillingnessto help her (Tr.1907-1912).

Fndly, trid counsd called Dr. Lester Bland, a psychologist, who had evauated
appellant (Tr.1876). Dr. Bland testified that he had his undergraduate degree from Harding
Universty in Sergi, Arkansas, had received his Master's degree in School Psychology from
the Universty of Central Arkansas, and received his Doctora degree in Clinicd Psychology
from Forest Inditute in Springfidd, Missouri  (Tr.1876-1877). Dr. Bland's specidty,
performing psychologica evauations, was based on his experience in evduaing prison
inmates a the U.S. Medical Center for Federal Prisoners in Springfield (Tr.1877). At the time
of tria, Dr. Bland had a private practice (Tr.1879).

Dr. Bland's evaduation of appdlant took three hours (Tr.1891). Dr. Bland took a
complete life history of appdlant and evaduated him (Tr.1880). Dr. Bland tedtified that
gopdlant was cooperative and, athough dightly nervous, appdlant answered every question
posed (Tr.1881). Based on the educationa background provided by appellant, Dr. Bland related
that gopellant had been in specid education classes throughout dementary school and that
appellant had dropped out of school in the tenth grade (Tr.1882). Based on various intellectua

screening tests, he found that appelant had an 1Q of 78 (Tr.1882). According to Dr. Bland,
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gopdlant functioned in the bottom eight percent of the population (Tr.1883). Dr. Bland
tedified that appdlant had some intdlectud defict (Tr.1882). He then administered the
Wechder Adult Inteligence Scde Revised, the verba section, which reveded agppelat's 1Q
to be 76 (Tr.1883). After adminigering another test, he found that appelant performed at the
fourth-grade levd for reading ability (Tr.1883). Dr. Bland tedtified that his personal, clinical
observations of appedlant were consistent with the test results (Tr.1884). He tedtified that
gopdlant was competent to dand trid and that he did understand the charges against him
(Tr.1885). Dr. Bland found thet gppdlant suffered from borderline intellectua functioning and
personality disorder, not otherwise specified (Tr.1887-1888). Dr. Bland testified about
gopellant’s history with alcohol and drug use induding an overdose of methamphetamine and
gopellant’s use of acohol and drugs the night of the murders (Tr.1894,1899). Dr. Bland also
tedtified about appdlant’s verson of the crime, including appellant’'s assertion that he did not
kill the Y ates, and appellant’ s fear of his co-defendants (Tr.1904-1905).

Dr. Bland's report, which was aso admitted into evidence, discussed appelant’s family
life, including appedlant's denid of any hisory of abuse or neglect by his family (Defendant’s
Exhibit A). The report contained gppelant’s report of being diagnosed with Attention Deficit
Hyperactivity Disorder, his diagnoss of “manic depressant” and appelant’s acohol problem
(Defendant’s Exhibit A). The report discussed his time in specid education, appellant dropping
out in tenth grade and problems in school (Defendant's Exhibit A). Appellant adso reported
being sexudly molested by a mde family member a the age of 11 (Defendant’'s Exhibit A).
Appdlant reported that he had a son and he tried to get a job and reunite with his family
(Defendant’s Exhibit A).  The report discussed appellant’s addiction to drugs and acohol and
his treetment with a socid worker and psychiarist (Defendant’s Exhibit A). Appdlant aso

reported that he was not compliant with drug trestiment (Defendant’'s Exhibit A). The report
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adso contaned informaion about the move to Missouri and appdlant's methamphetamine
overdose (Defendant’s Exhibit A).  Appelant reported that while in jail, he was prescribed
Zantec and Elavil due to problems with deeping and nightmares (Defendant’s Exhibit A). The

report discussed agppelant’s two children and his common law wife (Defendant’s Exhibit A).

At the evidentiary hearing, trid counsed Cantin tegtified that he had used Dr. Bland as
an expert before in cases regarding menta disease or defect, and he was confident that Dr.
Bland was knowledgeable and would be a good witness before a jury (PCR.Tr.1026-1027).
Cantin knew of other attorneys, both for the state and defense, who had used Dr. Bland and
these atorneys had recommended the doctor to him (PCR.Tr.1027). Likewise, Crosby
tedtified that he caled a neuropsychologist that he knew who recommended Dr. Bland
(PCR.Tr.1069-1070). Croshy checked out Dr. Bland by caling other defense attorneys and
prosecutors (PCR.Tr.1070). Cantin tedtified that after receiving Dr. Bland's report and having
a conference with him, he did not fed a need to go further with other experts (PCR.Tr.1029-
1030). He and Crosby discussed other experts and determined additional testing was not
needed (PCR.Tr.1029-1030). Cantin further tedtified that he did not see any manifedaions
of bran damage in movant, so he did not seek out the services of a neuropsychologist
(PCR.Tr.1027). Sgnificantly, Dr. Bland did not suggest other psychiaric care or treatment
(PCR.Tr.1030). Counsd testified that, by presenting Dr. Bland's testimony and his report,
they were able to present gppelant’s “sory” without putting appellant on the stand to be subject
to cross-examination (PCR.Tr.1082).

In denying appellant's dams that trial counsd acted unreasonably in hiring Dr. Bland,
rather than hiring five additional experts, the motion court stated that triad counsdl conducted

a reasonable invedtigation in obtaining Dr. Bland and that Dr. Bland had an excdlent reputation
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(PCR.L.F.788). Moreover, the motion court stated that tria counsd should not be required
to find out-of-town experts when local experts are used and recommended to them by other
attorneys and experts (PCR.L.F.788). The mation court found that presenting an expert “far
from home’ only amplifies the perception by the jury that the expert is a “hired gun’
(PCR.L.F.788). Findly, the motion court found that trid counsd could not be ineffective for
faling to shop for a more favorable expert and since there was no suggestion that appellant was
mentdly ungable, counsd could not be ingfective for faling to invesigate appelant’'s mentd
condition further (PCR.L.F.788).

Appdlant's hindsght assertion, that counsd should be hed ineffective for faling to
cdl five expert witnesses, including a psychiatrist, a neuropsychologist, a speech and language
pathologist, a pharmacologist, and a child development and sexua &buse expert violates

fundamenta precepts recognized in Strickland, supra.:

It is dl too tempting for a defendant to second-guess counsd’s
assistance after conviction or adverse sentence, and it is al too easy for a court,
examining counsd’s defense after it has proved unsuccessful, to conclude that
a paticular act or omisson of counsd was unressongble. [citations omitted] A
far assessment of attorney performance requires that every effort be made to
dimnate the didorting effects of hindaght, to reconstruct the circumstances
of counsd’s chdlenged conduct, and to evauate the conduct from counsd’s
perspective a the time.

Strickland, 466 U.S. at 689.

As the mation court found, and is evident from the record, by looking at trial counsd’s
actions at the time of trid, counsd reasonably decided to hire Dr. Bland as an expert for

gopellant’s trid. Counsel contacted a neuropsychologist that they knew, they had used Dr.

ol



Bland in the past, and had consulted with atorneys who recommended Dr. Bland. In making
these inquiries, counsdl made a reasonable dtrategic decison to hire Dr. Bland. Following Dr.
Bland's report, and based on thar knowledge of agppellant, counsd determined that additional
teting was not necessary. Through Dr. Bland, counsd was able to put on appelant’'s life
hisory, his borderline functioning, his 1Q, his history of attention deficit disorder and bipolar
disorder, his drug and acohol problems and his verson of the murders. Trid counsd’s
actions in presenting penalty-phase evidence was reasonable.

Even if it was proper to look in hindsght, appdlant has not established that his counsdl
was ineffective. Respondent will address each expert separately.

1) Dr. Stephen Peterson

Dr. Peterson, psychiatrist, tedtified, via depostion at the evidentiary hearing, that he
diagnosed movant with Learning Disorder, Attention Deficit Hyperactivity Disorder, bipolar
Disorder -- Type |, Polysubstance Dependence, and Sexud Abuse as a child (PCR.Tr.341-342).

Peterson dso concluded that gppdlant suffered from a leaning disability and atention deficit
hyperactivity disorder snce a child (PCR.Tr.348-350). Peterson believed that appellant’s
embarassment of his gpecid education made it more difficult for him to benefit from the
program and that specia educetion failed gppellant (PCR.Tr.394).

Peterson felt that appdlant’s conduct violations in prison were minor and appelant’s
job as a prison cook gave hm sdf-esteem (PCR.Tr.412). Appellant related severa instances
of sexual abuse as a child to Peterson (PCR.Tr.419-423). Peterson testified about appellant’s
use of various drugs since the age of ten and dated that his abuse was the result of his family’s
permissiveness (PCR.Tr.383,386,389,426). Peterson believed that appellant’s
methamphetamine habit was serious and led to problems with judgment and loss of redlity

(PCR.Tr.401-410,428-429).
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Peterson believed that gopdlant was very intoxicated the night of the murders and
believed that the evidence showed that appdlant was under the control of Lopez (PCR.Tr.466-
477). Peterson dso dated that because of gppdlant’s intoxication and his “lifedlong” disability,
agopdlant had diminished capacity and was not capable of deliberating (PCR.Tr.481-483).

Peterson adso reviewed Dr. Bland's report, finding severa deficiencies, including
Bland's falure to mark the time of the interview, his falure to review other records and his
reliance on appellant’s account of his history (PCR.Tr.485-494).

In denying appedlant’'s dam, the motion court found that Dr. Peterson’s testimony was
not credible, that due to his lengthy and complicated testimony, the jury would not have
grasped much of what the doctor testified to, that he reached many of the same conclusons
as Dr. Bland, and that trid counsd could not be ineffective for faling to shop for a more
favorable expert (PCR.L.F.781-789).

The motion court was not clearly erroneous in denying gppellant's dam. In order to
establish ineffective assstance of counsd, appelant must show that his counsd’s performance

was deficdent and that he was thereby prgudiced by his counsd’s errors.  Strickland, supra

Appdlant has faled to establish that his trid counsd’s actions were deficient. As the motion
court found, trid counsd had never heard of Dr. Peterson. Moreover, appellant does not
establish what reasonable invedtigation trid counsd could have done to find Peterson. Trid

counsdl is not expected to be darvoyat and cannot cdl a witness that they have no knowledge

of. Twenter, 818 SW.2d at 639. Trid counsd took reasonable invedtigation to find Bland,
who was recommended to them by a neuropsychologist and other attorneys and who had been
used by them in other cases (PCR.Tr.1027). Trid counsd reasonably believed that other

experts were warranted and Bland did not recommend that appellant see any other speciaists.
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Moreover, trid counsd is not ineffective for faling to shop for a more favorable expert.
Kenley, 952 SW.2d at 268. Moreover, appellant was not prejudiced by trial counsel’s
actions. The motion court found Peterson not credible.  Credibility determinations are for
the motion court. Chambers, 891 SW.2d at 109. Peterson would not consider other factors
that may have contributed to gppelant's behavior. He refused to consider the fact that
information that appelant vanddized a vehide was not crimind activity and dthough he
continudly criticdized Bland's report, Peterson failled to make a report a al. Peterson adso
citicized Bland for only taking a pesond history from appdlant and faling to get
information from other sources, and yet Peterson relied heavily on appdlant's verson of
events and his account of his persona history. The motion court was not clearly erroneous in
finding much of Peterson’s testimony not credible.

Moreover, even though Peterson continudly criticized Bland's evaluation of appellant,
many of his diagnoses and findings were consgent with Bland’'s. For example, Peterson and
Bland both discussed eppdlant's substance abuse, appellant’s intellectual borderline
functioning, and appellant’ s attention deficit hyperactivity disorder.

Findly, as the motion court found, Peterson’s testimony was extremely complex. A
lay jury would not have been adle to understand or comprehend much of what Peterson
tedified. If the jury is unable to understand the testimony, the result of the proceeding would
not have been different if Peterson had testified.

The motion court was not clearly erroneous in denying appellant's clam that trial
counse was ineffective for faling to cdl Peterson, as he was not credible, difficult to
understand, and many of his diagnoses mirrored Bland's. Findly, trid counsd had never heard
of Peterson and could not call awitness that they have no knowledge of.

2) Dr. Dennis Cowan



Appdlant adso dleges that trid counsd was ineffective for faling to cdl Dr. Cowan,
a neuropsychologist, to tedify about appdlant's dleged bran damage and imparment
(App.Br.69).

Dr. Cowan, a neuropsychologis, tedtified that in many tests, appellant showed between
mild to moderate level of imparment and a mild degree of brain damage (PCR.Tr.679-
688,693-697). Cowan found that appellant’s 1Q was 76 (PCR.Tr.697). In summary, Cowan
found that appdlant had mild bran damage, mild to moderate memory deficits and dgnificant
problems with abstract reasoning (PCR.Tr.679-697).

In denying appelant's clam, the motion court found that trid counsd was not
ineffective for faling to shop for a more favorable expert, that Dr. Cowan’'s opinions had little
to no relation to the facts of the case, that his conclusons were smilar to Dr. Bland's, and that
the State could have exploited at trid that , while, on average, gppdlant might have tested out
at an impaired range on the tests that Dr. Cowan administered, on many of the tests, appellant
scored in the normal range (PCR.L.F.792-793).

The motion court was not clearly erroneous in denying gppdlant's dam as appdlant
has not established that trid counsd’s actions were deficient or that he was preudiced by his

counsdl’s inactions.  Strickland, supra.  Firdt, trid counsd was not ineffective for faling to

invedigate Cowan. Trid counsd had not heard of Cowan and trid counsd adso dtated that
there was no evidence that gppdlant suffered from any brain damage that would warrant further
evauation (PCR.Tr.1040,1099). Trid counsd had obtained a highly recommended expert who
tedtified regarding appdlant’s functioning and trid counsd did not have any indicators that
further evauaion was necessary. Ringo v. State, 120 SW.3d 743,749 (Mo.banc2003) (Where
trid counsd has made reasonable efforts to investigate the menta status of defendant and has

concluded that there is no basis in pursuing a paticular line of defense, counsd should not be
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hed ineffective for not shopping for another expert to testify in a particular way); State v. Rall

942 SW.2d 370,376 (Mo.banc1997) (absent some suggestion of menta ingability, counse
has no duty to initiate an invedigation of accused’'s mentd condition). Moreover, as the
motion court found, tria counsd is not ineffective for faling to shop for a more favorable
expert. Kenley, supra

Second, gppdlant cannot establish that he was prejudiced by Cowan's absence during
the pendty phase.  Cowan's assessment of appedlant’'s functioning mirrored Bland's. They
both assessed gppdlant’s 1Q at approximatdy the same range.  Bland assessed the 1Q at 78,
while Cowan's assessment was an 1Q of 76. Moreover, dthough Cowan found that appellant
did function at below average range in some areas, the State would have effectivly cross
examined Cowan regarding the tests that appellant performed in the normd range and that
Cowan did not consder appdlat's level of functioning compadive to his actions the night
of the aime. Findly, appdlant's actions the night of the murders show that gppellant did
function a an norma range he made the decison to kill the Yates brothers, he made the
decison to flee the area, and he destroyed incrimingting evidence. The State could have
successfully diminished Cowan's assessment of appdlant’'s dleged lower functioning.  There
is no reasonable probability that the result of the proceeding would have been different and

therefore, the motion court was not clearly erroneous in denying appdlant’s clam.
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3) Dr. O’Donnéll

Appdlant dams that counsd was indfective for faling to investigate and call Dr.
O'Donnéll, a pharmacologist, to present evidence regarding appellant’s drug use (App.Br.70).
Dr. ODonndl tedified about gppellant's use of adcohol and methamphetamine as
chronic, continuous and excessve and characterized appellant’s drug use as a serious addiction
(PCR.Tr.748-751).  According to O'Donndl, because of the seriousness of appelant’s
addiction, from a phamadogicd perspective, gppdlant's use of drugs was “involuntary”
(PCR.Tr.752-754).0'Donnell believed that the amount of drugs and dcohol that gppellant
consumed the night of the murder would have made movant severdly intoxicated, impairing his
judgment and would have made appdlant vident (PCR.Tr.761). O’'Donnell dso believed that
gopellant was “in a diminished capacity,” was under extreme menta or emotiona disturbance
and could not deliberate (PCR.Tr.76-763). He did admit, however, that appellant would have
burned off some of the alcohol that he consumed the night of the murder (PCR.Tr.760-770).
When O'Donnell was presented with the facts of the murder, he stated that it was necessary to
look a when the drugs and acohol wore off to determine if appellant was able to deiberate
at certain times of the night (PCR.Tr.778-784). In denying gppellant’s claim, the motion court
found that O'Donndl’s definition of “ddiberation” had no bass in Missouri law, that the facts
of the case refute his conclusons, and that Dr. O'Donndl’s mere concluson that appelant’'s
drug and acohol use caused him to be under extreme menta or emotiona disturbance would
not have changed the result of the penalty phase because the jurors heard that movant was using
adcohol and methamphetamine on the night in question and could determine for themseves

whether this was amitigating circumstance (PCR.L.F.789-792).
The motion court’s findngs were not cdealy erroneous. Appelant has faled to

edtablish that he was prgudiced by O'Donndl’s absence from the pendty phase. First, the
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essence of O’'Donndl’s testimony related to appedlant’s drug and acohol abuse. Triad counse
was not indfective for faling to put evidence of gppelant’s drug and acohol abuse as

mitigating evidence.  Skillicorn, 22 SW.3d at 685 (“Even if offered as mitigding evidence,

counsdl cannot be ingfective for not putting such evidence on, as many jurors find that
chemical abuseis an aggravating factor engendering no sympathy for the defendant”).

Moreover, the jury aready heard that appellant was addicted to drugs and acohol and
furthermore, that agppdlant was drunk and used drugs the night of the murders (Tr. 1918-
1935,1876-1906). This would have been cumulative to evidence aready before the jury and

therefore, counsd was not ingffective for faling to investigate and cdl O'Donndl.  Johnson

957 SwW.2d a 755. ODonndl’s opinion that, in a phamaogicd sense, agppdlant had
diminished capacity and could not ddiberate the night of the murders is, as the motion court
found, not credible.  O’'Donndl continualy waivered when confronted with the facts of the
case when gppdlant could deliberate and when he could not (PCR.Tr.760-770,778-784). The
motion court found this to be non-credible and this Court defers to the motion court's findings

of credibility. Smmons, 955 SW.2d at 773. Findly, O'Donndl’s datement that appelant was

emotiondly disturbed because of his drug and acohol use the night of the murders is merely
a oconcluson. O Donndl offered nothing in support of this concluson. O Donndl’s
testimony would have added nothing to the penaty phase and would not have changed the
outcome of the sentence. The motion court was not clearly erroneous in denying appelant’s

dam.
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4) Ms. Teri Burns

Appdlant dleges that trid counsd should have invedigaed and called Ms. Burns, a
speech and language pathologist, who would have tedtified about appelant’'s learning disability
(App.Br.71).

Burns tedified that she conducted a psychoeducationa assessment of agppellant and
found that gppelant had a limited ability and functioned between the age of eght and tweve
years, depending on the various test (PCR.Tr.882-885,897-898). Burns aso concluded that
gppellant had alearning disability that was present since birth (PCR.Tr.892-893).

The motion court denied appelant's dam, finding that counsd could not be ineffective
for faling to shop for a more favorable expert, that she faled to relate her tetimony to the
facts of the case, that the State could have cross-examined her with the fact that most 8-12 year
olds know right from wrong, and know that murder is unacceptable, and that whatever marginal
benefit her testimony about appellant’s difficulties with school subjects might have provided
would have been vitiated whally or in pat by the cross-examination to which she would have
been exposed (PCR.L.F.793-794).

Appdlant has faled to establish that trid counsd’s actions were deficient or that he was
prejudiced regarding Burns. Firgt, as the motion court found, tria counse had no knowledge
of Burns and trid counsel cannot be ineffective for faling to cal a witness that they have no

knowledge of. Twenter, 818 SW.2d at 639. Appdlant makes no alegation on what reasonable

investigation would have uncovered Burns. Moreover, trid counsd cannot be ineffective for
failing to shop for amore favorable expert. Kenley, supra.
Second, gppdlant was not preudiced by trid counsd’s actions. The State could have

extensvely cross-examined Burns regarding the facts of the case that show that appellant could

function, fled the scene and jurisdiction, destroyed evidence, and made the decision to kill the
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Yates brothers. Burns did not relate her findings to the facts of the case and the State could
have destroyed any credibility or benefit that her testimony may have given. Moreover, the gist
of Burns testimony was that appedlant suffered from learning disabilities, the same evidence

that appedlant’s mother and Bland provided during the penaty phase. Skillicorn, supra at 683

(Trid counsedl cannot be ineffective for faling to introduce cumulative evidence). Burns
testimony would not have changed the outcome of the pendty phase.
5) Dr. Alice Vlietstra

Appdlant dleges that his trid counsd was indfective for faling to cdl Dr. Vlietstra,
a childhood development or sexuad abuse expert, to testify about the effects of appedlant’s
childhood (App.Br. 72).

Dr. Vligdra tedified that there was a hisory of dcoholism and sexud abuse in
appdlant’'s family and suggested that these led to shame and a denid of fedings in appdlant’s
family (PCR.Tr.798-802). Vlietstra also tedtified that appellant was not close to his parents
and there was a lack of discpline (PCR.Tr.799-802). Vlietstra dso suggested that appellant’s
acohol and drug abuse semmed from appellant’s “absent” father (PCR.Tr.801-806). Vlietstra
found it dgnificant that movant's mother was fearful of childbirth and that appelant’s mother
did not view gppelant as a problem in his young years which differed from the schools
account (PCR.Tr.801-807). Vlietdra tedtified regarding the dgnificance of gppelant’'s dleged
sexud abuse and his learning disabiliies (PCR.Tr.812-814). Vlietstra believed that appdlant’s
speciad education led him into substance abuse even though she stated that he benefitted from
a oneto-one setting (PCR.Tr.813-816). Vlietstra stated that the move from Fillmore to
Pdmdde, Cdifornia was difficult for appdlant and that Pdmdde had urban problems
(PCR.Tr.822-823). Viietdra tedified that movant experienced only sSx out of forty

developmenta assets (PCR.Tr.826-827). She dated that children need thirty-two or more to
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genedly do wdl (PCR.Tr.827). According to Vlietdra, agppelant's learning disability,
attention disorder, and bipolar disorder affected his behavior and appellant could not make
good decisions (PCR.Tr.827).

In denying appedlant's dam, the motion court found that counsd could not be
ineffective for faling to shop for a more favorable expert, that her testimony could have been
viewed by the jury as “excuses’ or attempts to blame others for appellant’'s conduct, and that
her credibility was quetionable as her conclusons lacked supporting facts (PCR.L.F.794-
798).

The motion court’s findings were not clearly erroneous. The motion court found much
of Vligdgras tesimony uncredible and this Court defers to the motion court’s finding of
cedibility. Simmons 955 SW.2d a 773. Moreover, much of Vlietstra's testimony
mirrored  Bland's tesimony and report, including appdlant's sexud abuse and his learning
disbilities. Findly, trid counsd cannot be hed ineffective for faling to shop for a more
favorable expert. Kenley, supra

In concluson, trid counsd acted reasonably in ther sdection and  presentation of
punishment phase witnesses. Appellant has faled to edtablish that trid counse was ineffective
for faling to invedigate and cal these five experts or that trial counsel acted unreasonably or
were ineffective for cdling Dr. Bland.

Based on the foregoing, gppelant’s point mugt fall.
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VI.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT’'S CLAIMS THAT HIS TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO PRESENT EVIDENCE FROM HIS
FAMILY REGARDING HIS BACKGROUND FOR MITIGATING EVIDENCE
BECAUSE COUNSEL WAS NOT INEFFECTIVE IN THAT COUNSEL ACTED BASED
UPON REASONABLE TRIAL STRATEGY; MUCH OF THIS EVIDENCE WAS
CUMULATIVE TO EVIDENCE PRESENTED AT THE PENALTY PHASE; AND
APPELLANT WOULD HAVE BEEN PREJUDICED BY THE EVIDENCE AS IT WAS
DAMAGING TOHISTHEME OF MITIGATION.

Appdlat dams that the motion court was clearly erroneous in denying his clams that
counsel faled to invedigate and present evidence of gppelant's “background” from various
family members during the pendty phase (App.Br.107).

During appdlant’s pendty phase, trial counse presented four witnesses on appelant’s
behdf.  Appdlant's parents, Bill and Lorraine Hutchison, tedtified about their love for
aopdlant, appdlant’'s difficult childhood, his problem with hyperactivity as a child, his
problems with speciad education, his problems with drugs and acohol, the move to Missouri
from Cdifornia, and appellant’'s work in congtruction (Tr.1918-1935). Trid counsd presented
Dr. Bland, a psychologist, hired by counsd to perform an evauation of appellant (Tr.1876-
1906). Dr. Bland tedified regarding appelant's specia education as a child, appdlant’'s
borderline intdlectud functioning, attention defidt disorder, bipolar disorder, discussed
gopelant’s verson of the night of the murders, and presented his report containing information

about appdlant’s dleged sexud abuse (Tr.1876-1906). Frankie Young, appelant's friend,
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tedtified about appellant’s willingness to help her family and gppellant’s respect for her and her
family (Tr.1907-1913).

Appellant now dleges that this evidence was not sufficient and that trid counsd failed
to investigate and present testimony from severa family members (App.Br.107).

To prevall on a dam of ineffective assstance of counsd for falure to cadl a witness,
movant mugt show 1) that trid counse knew or should have known of the existence of the
witness, 2) that the witness could be located through reasonable investigation, 3) that the
witness would have tedtified, and 4) tha the witness's tesimony would have produced a vigble
defense. State v. Harris, 870 SW.2d 798, 817 (Mo.banc1994). Counsel’s decision not to call
a witness is presumptively a matter of trial Strategy and will not support a clam of ineffective
assstance of counsd unless gppdlant dealy edtablishes otherwise. Clay, supra, a 143. To
prove Strickland prgjudice in the context of death pendty sentencing, gppdlant must show that
there is a reasonable probability that, but for counsd’s deficient performance, the jury would
have concluded that the baance of the aggravating and mitigating circumstances did not warrant
death. Kenley, 952 S.W.2d at 266.

a) Lorraine Hutchison

Lorraine Hutchison, appdlant’'s mother, tedtified during the pendty phase of the tria
about gppedlant being on basebd| teams while a child and that gppdlant was a “very loving little
boy,” had a “big heart,” and was close to his family (Tr.1918). She testified that appellant was
diagnosed with hyperactivity, attention defict disorder, was prescribed Ritdin, and was placed
in specia education, dthough he had problems with it (Tr.1918-1920). Ms. Hutchison also
discussed thear move to Pdmdde and that appellant dropped out of school because he was
frustrated (Tr.1921). Appdlant had problems with drug and adcohol ause and the family

attended counsding (Tr.1921). Ms. Hutchison tedtified that the family moved to Missouri
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because Pdmdde was a bad area (Tr.1923). She testified that appellant was in the apprentice
program with his father for congruction (Tr.1924). Ms. Hutchison stated that they did not
have a lot of problems with agppdlant as a child, but rather “specid problems’ due to his
hyperactivity (Tr.1924). Ms. Hutchison discussed gppellant’'s problems with staying clean and
sober (Tr.1926).

Appdlant complains now that this evidence was insufficient and that trid counsd was
ineffective for falling to present additiona evidence from Ms. Hutchison (App.Br.48).

At the evidentiary hearing, Ms. Hutchison tedtified about anxiety attacks she suffered
while pregnant with appdlant and throughout her life and about her dependency on prescription
drugs (PCR.Tr.246-2452).  Ms. Hutchison described problems that various family members,
induding eppdlant, had with sexual abuse, menta illness, and acoholism  (PCR.Tr.248-
250,254). Ms. Hutchison discussed appdlant’s childhood, problems with hyperactivity, drug
and acohol abuse, atention defict disorder, appellant's problems with specid education and
the move to PAmdde, California (PCR.Tr.257-269). Ms. Hutchison discussed their move to
Missouri and appellant’s subsequent drug problems and overdose (PCR.Tr.272-277). Ms.
Hutchsion believed that appellant “ catered” to Lopez (PCR.Tr.277). Ms. Hutchison admitted
that she had discussed many of these topics in her pendty-phase testimony and that, at trid, she
denied having a lot of problems with gopdlant as a child (PCR.Tr.283-284). Ms. Hutchison
aso admitted that she did not testify about the sexual abuse at trial because she was in a
courtroom full of people and reporters (PCR.Tr.286).

Trid counsedl Cantin stated that they had met with the family on numerous occasions
prior to the trid (PCR.Tr.1002). Cantin tedtified tha when the family and appellant were
questioned about the sexual abuse, they were not willing to tak about it (PCR.Tr.986).

Moreover, the famly gave trid counsd the impresson that the sexud abuse was a one time
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inddent and that appelant was removed from the gtuation (PCR.Tr.986). Cantin discussed
with  Ms. Hutchison gppelant's leaning disabilities, his employment, his sexud abuse, and
other details about gppdlant’s life (PCR.Tr.1003). Cantin and Crosby aso expressed their
feding that the family and gppellant were not forthcoming with information that may have been
beneficid for the penalty phase (PCR.Tr.1003,1095,1109-1110).

In denying appdlant’'s cdam regarding trid counsd’s falure to dicit certan mitigating
evidence from Ms. Hutchison, the motion court found that her tesimony would not have
changed the outcome of the penaty phase because testimony about her and her extended family
members  druggles would not have been reevat a appelant's pendty phase; that her
testimony duplicated what she sad during the penalty phase; that evidence that Pamdae had
inner-city problems would not have changed the outcome as many people live in cities, but not
dl commit murders, that the family’s financd setbacks did not cause appdlant to kill the
Yates brothers and any such suggestion would likdy have been reected by the jury as an
attempt to unfarly dhift blame and that Ms. Hutchison did not want evidence that appellant was
sxudly abused to be ared in a public courtroom. (PCR.L.F.806). The motion court aso
found that appdlant's attorneys could not be deemed ineffective for faling to have Ms
Hutchison tedtify about movant's sexua abuse history where she did not want to disclose such
information at that time (PCR.L.F.806).

The motion court was not dealy eroneous in denying gppdlant's cdam. Ms
Hutchison and her family were not willing to provide trid counsd this information and did not
want to tedtify about it. Trid counsd cannot be ineffective for faling to eicit testimony that

the witness is not willing to provide. Wadls v. State, 779 SW.2d 560,562-563 (Mo.banc.1989)

(counsd’s decison not to force rductant witnesses to tedify, where reasonable efforts

showed that witnesses were opposed to tedifying, is not unreasonable). Moreover, defense
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counsel presented much of appdlant’s life and problems through appelant's mother in the
pendty phase. Trid counsdl’ s actions were reasonable.

Much of what Ms. Hutchison tedtified to at the evidentiay hearing was cumulative to
evidence and testimony presented at trid. As the motion court found (PCR.L.F.806), Ms.
Hutchison's trid testimony consisted of evidence that movant was diagnosed with
hyperectivity, that he was placed on Ritdin, that he was diagnosed with learning disdbilities,
that he had drug and acohol problems, and that he was in specia education classes (Tr.1921-
1926), essntidly the same items dhe tedified to at the evidentiay hearing. Moreover, as
discussed previoudy, evidence of appdlant’s sexua abuse and drug and alcohol abuse was adso
presented to the jury through Dr. Bland (Tr.1893-1894; Defendant’s Exhibit A). Trid counsdl

was not ineffective for faling to present cumuldive evidence. Skillicorn, 22 SW.2d at 683.

Fndly, Ms. Hutchison's tedimony that appdlant had difficulty living in Pamdade
because of inner-city problems would have no effect on the jury’s determination of appellant’s
sentence because many people live in such conditions. This would not explan why appdlant
committed murder.  This testimony would not have changed the verdict and trid counsed was
not ineffective for failing to present this additiond testimony.

b) Bill Hutchison

Bill Hutchison, appelant’s father, tedtified at the pendty phase regarding his love for
his son, that he had listened to his wife's testimony about gppellant’'s background, that he and
his wife were caring for appellant’s children and that he vidted his son at the prison when he
could (PCR.Tr.1932-1935).

Appdlant complains that this testimony was not sufficient and that trial counsd was

ineffective for failing to dicit additiona testimony from Mr. Hutchison (App.Br.48).
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At the evidentiary hearing, Mr. Hutchison tedtified that there was a family higtory of
dooholiam, that appdlant had problems meking friends, that appedlant’s behavior changed after
he had dlegedly been sexudly abused in lowa, that the family had problems falowing the move
to Pdmdde due to thar house being condemned and Pdmdde had drugs and gangs
(PCR.Tr.182-185). Mr. Hutchison tegtified that gppellant had problems with drugs and acohol
and gppdlant was not able to get a job with the union because he had not been dble to get a high
school diploma or GED (PCR.Tr 182,187). He knew the co-defendants, Salazar and Lopez,
that they carried guns and they were not welcome in the Hutchison home (PCR.Tr.188).
During cross-examination, Mr. Hutchison admitted that he did not know about his son carrying
a gun or about an incident where appdlant had hid a gun on someone's property (PCR.Tr.189).
He aso admitted that appdlant did not succeed in his drug and dcohol treatment programs and
that appelant continued to have problems with drugs after ther move to Missouri
(PCR.Tr.193-194).

Although trid counsel remembered discussng many topics regarding appdlant and his
childhood with the family members, they could not specificaly remember what specific
conversations they had with Mr. Hutchison (PCR.Tr.1001).

In denying appellant's dam, the motion court found that the State could have cross-
examined Mr. Hutchison amilarly if he had testified more a the pendty phase of the triad and
that Mr. Hutchison's additiona testimony would not have changed the outcome of the pendty
phase (PCR.L.F.804-805).

The motion court was not clearly erroneous in denying appellant’s claim.  Although
gopelant asked trid counsd if they had discussed these issues with Mr. Hutchison, not once
did appdlant inquire about why trid counsd did not present Mr. Hutchison's testimony about
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these items during the pendty phase or if trid counsd had drategic reasons for presenting Mr.
Hutchison’s selected testimony at the penalty phase.
“Trid counsdl’s actions are presumed to be trid strategy and appellant has the burden

of overcoming the presumption that, under the circumstances, the chdlenged action was not

‘sound trid drategy.’” Strickland, 466 U.S. a& 689. By refusing to inquire of counsd why they
did not didt the additiond tetimony from Mr. Hutchison, appdlant, in effect, seeks to create

a presumption of ineffectiveness. However, as recognized in State v. Tokar, 918 SW.2d

753,768 (Mo0.banc1996) and State v. Kreutzer, 928 SW.2d 854,874-75 (Mo.banc1996),
falure to make this inquiry ggnifies falure to meet his burden of proof. By faling to make
this inquiry, appdlant has failed to show that triad counse’s actions were not drategic.  See
aso Taylor, 126 SW.3d at 758.

As the motion court found, Mr. Hutchison's testimony would have added little, if
anything to appedlant's case. The State could have extensvely cross-examined him regarding
gopdlant’s falure at drug rehabilitation and his drug and acohol abuse, and Mr. Hutchison's
lack of knowledge of his son's possesson of wegpons. Moreover, his testimony regarding the
sexud abuse and the leaning disabiliies was cumuldive to evidence aready presented during
the pendty phase (Tr.1921-1926,1893-1894; Defendant’'s Exhibit A). The additiona
testimony would not have shifted the balance of the aggravating and mitigating circumstances.
The motion court was not clearly erroneous in finding that appellant was not prejudiced.

c) Matt Hutchison

Matt Hutchison, appellant’'s older brother, was not a witness at trid. During the
evidentiary hearing, Matt Hutchison tedtified that other children treated appedlant like he was
retarded while he was in special education (PCR.Tr.197). Appdlant did not fit in with the other
children in specid education because they were “more specia ed. than Brandon”™ (PCR.Tr.199).
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Matt Hutchison testified that appellant did not like speciad education and once they moved to
Pdmdae, the children teased gppdlant more than when they lived in Fillmore (PCR.Tr.198).
He tedtified that, when they were young, appellant did not have many friends, but rather hung
out with Matt's friends (PCR.Tr.198). Mait Hutchison testified that he had been in special
education aswell (PCR.Tr.199).

According to Matt Hutchison, appelant told him about the aleged sexua abuse in lowa
(PCR.Tr.201-202). He tedified that the move from Fillmore to Padmdae was not beneficid
to the famly (PCR.Tr.203-204). Pdmdde school didrict was larger than Fillmore and the
brothers did not like the new school (PCR.Tr.206-207). Mait Hutchison testified he was adso
involved with the drugs and adcohol and aso attended drug and acohol treatment (PCR.Tr. 208-
209). Matt Hutchison stated that appellant was the one to get the beer, put the beer in the
trunk, break the ice, and that Lopez would order appellant around (PCR.Tr.213).

During cross-examination, Matt Hutchison admitted that he had gotten drugs from
Lopez just as gopdlat had (PCR.Tr.222). Matt Hutchison also stated that appellant got
“mouthy” when he was drunk and that he had seen appelant drunk on many occasions
(PCR.Tr.229).

Trid counsd tedtified that they had discussed both the nigt of the murder and the
family background with Matt Hutchison (PCR.Tr.995-997,1070-1071). They decided, as a
matter of trial drategy, not to cdl Matt Hutchison, because they concluded that he was not a
very bdievable person (PCR.Tr.1071).

In denying appelant's dam, the motion court found that trid counsd had drategic
reesons not to cdl him as a witness counsed was not ineffective for faling to cadl him to
testify about the sexua abuse as the family wanted to keep it private, evidence of appelant's

acohol and drug use would have been cumulaive and testimony that appellant and his brother
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had many of the same experiences growing up and yet appelant turned to crime while his
brother did not could have been exploited by the State (PCR.L.F.803-804).

The motion court was not clearly erroneous in denying appdlant’s clam. In the context
of counsd’'s performance, the sdection of witnesses and the presentation of evidence are

matters of tria strategy. Lesure v. State, 828 SW.2d 872,874 (Mo.bancl992). To

demongrate ineffectiveness for failing to present evidence, a movant must edtablish a the
evidentiary hearing, among other things, that the attorney’s falure to present the evidence was

omething other than reasonable trial strategy. State v. Pounders, 913 SW.2d 901,908

(M0.App.S.D.1996). Appdlant has faled to prove that trial counsd’s failure to present Matt
Hutchison was anything other than trid drategy. As the motion court found (PCR.L.F.803-
804), trid counsd had drategic reasons not to present Matt Hutchison as a witness because
he was not a believable witness. Trid counsd’s eection not to present mitigating evidence is
a tactica choice accorded a srong presumption of correctness. Wals, 779 SW.2d at 562.
It was reasonable strategy not to present awitness that trial counsdl felt was not believable.

Moreover, gopdlant was not prgudiced by Matt Hutchison's absence from the penaty
phase. Much of his tetimony about gppelant's use of dcohol and drugs was cumulative to
appellant’s mother and Bland's testimony aready presented during the pendty phase (Tr.1921-
1926;1893-1894). Bland's report, admitted into evidence, discussed not only appellant’s
acohol and drug problems but adso his dleged sexud abuse (Defendant’s Exhibit A).  Appellant
was not prgudiced and trid counsd cannot be hdd inefective for faling to introduce

cumulative  evidence. Skillicorn, supra. Moreover, as discussed previoudy regarding

gopdlant’s mother and father, the family did not want the sexud abuse to be discussed at the

trid and were not willing to discuss that information &t trid.
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Fndly, his testimony could wdl have been detrimentd to appellant and his theory
during the pendty phase. The fact that appdlant and his brother had smilar upbringings, were
both involved in specid education and both were addicted to acohol and drugs, and yet his

brother had not committed a double murder, unlike appdlant, could have been exploited by the

State.  See State v. Smmons, 955 SW.2d 752,776 (Mo.banc1997) (for smilar facts). If trid
counse had caled Matt Hutchison during the pendty phase, the State could have highlighted
the fact that Matt Hutchison had become a productive citizen while his brother had become a
murderer. Appdlant was not prgudiced by his brother's absence and the motion court was not
clearly erroneousin denying hisdam.
d) Marilyn Williamson

Appdlant's aunt, Marilyn Williamson, did not tedtify at trid. At the evidentiary hearing,
Williamson tedtified that appellant was a sweet little boy who was a little hyperactive, did not
want to hurt anyone, and other children would “pick on him” (PCR.Tr.136-138).  Williamson
stated that appellant was a follower and Lopez took advantage of him, however, she admitted
that she had only been around Lopez with appelant on two occasions (PCR.Tr.141-143).
Williamson dso tedtified that dthough she had met with gppellant’s trid attorneys, she did not
tdl them any information that she had about appdlat (PCR.Tr.147-149). During cross-
examinaion, Williamson admitted that she had no knowledge of appdlant’s drug deding or his
stabbing of Mr. Galvan (PCR.Tr.144).

Trid counsd Canttin tedified that he did not recdl Mailyn Williamson's name
(PCR.Tr.999). No further questions were dicited from ether trid counsd about Marilyn

Williamson.
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In denying appelant’s dam, the motion court found that her testimony would not have
changed the outcome, that she seemed to know very litle about appdlant and that the State
would have been able to bring out unflattering evidence of gppdlant’s drug use (PCR.L.F.802).

As discussed previoudy, gppdlant has failed to establish that it was not trid strategy
not to present Williamson as a witness. Trid counsel stated that he did not recdl Williamson
but gppdlant chose not to ddve any further into the subject to determine why trid counsd did
not cdl Williamson during the pendty phase (PCR.Tr.999). Appdlant had the burden of
edablishing that triad counsd’s dleged falure to cdl Williamson was not trid dSrategy. By
faling to quedtion trid counsd, appdlant has not overcome the presumption of trid Srategy.
See Tokar, 918 SW.2d a 768. Appelant hasfailed to prove hisclaim.

Moreover, gopdlant was not pregudiced by Williamson's absence from the pendty
phase. Her evidence of appdlant’s hyperactivity as well as the fact that gppellant was a “sweet
boy” was cumuldive to appelant's mother testimony a the pendty phase (Tr.1918).
Williamson knew little, if anything, about gppelant snce he moved to Missouri and the State
successfully cross-examined her about agppelant's drug involvement and sabbing. The State
could have exploited Williamson's lack of knowledge about her nephew during cross
examindion just as the State did during the evidentiary hearing. Appellant was not prejudiced,
as her testimony would have had no effect on the jury’s determination of agppellant’s sentence.

€) Shawna Alvery

Shawna Alvery did not tedtify at trid. During the evidentiary hearing, Alvery, appdlant’s
cousin, testified that appellant had been molested by his uncle in lowa, that appellant was teased
by others because he was overweight, and that she alowed appdlant to babyst her children
(PCR.Tr.169-172). During cross-examination, Alvery admitted that she did not know how old

aopdlant was, where his children lived, that he had committed violent acts in the pad, that he
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had stabbed someone, tha he sold drugs, and she admitted that she had not been around
Brandon for awhile prior to the murders (PCR.Tr.175).

Trid counsd, Mr. Cantin, tetified that he briefly recdled that he had spoken to Alvery
about appdlant babystting her children, and adthough he could not recdl for sure why he did
not cdl her, he remembered that many of the penaty witnesses had not only potentially
beneficid information but dso harmful information that they did not want to come out during
cross-examination (PCR.Tr.1008).

In denying appdlant's dam regarding trid counsd’s dleged ineffectiveness for failing
to cdl Alvery, the motion court found that her lack of knowledge about gppellant’s activities
could have been exploited by the State and diminished her credibility, that counsel was not
ineffective for faling to cdl a witness they had no knowledge of, and that her testimony was
relatively minor or cumulative and thus, gppellant was not prgjudiced (PCR.L.F.802).

The motion court was not clearly erroneous in denying appdlant’s clam. Appelant was
not prgudiced by counsd’s dleged falure to cdl this witness as her tesimony would have
added little, if anything, to the pendty phase. The fact that appellant was teased about his
weaght and that he babysat for her children was relaively minor. This evidence would not have
affected the jury’s determination of appellant’s sentence. Moreover, gppdlant’s case may have
been damaged if Alvery would have tedtified because the State exploited Alvery’'s lack of
knowledge about appdlant’s life and once agan dicited evidence of appdlant's prior stabbing
and drug dedling. Appdlant was not prejudiced by her absence during the penalty phase.

f) Jeff Beall

Jf Bedl did not tedify a the trid. Bedl, agppdlant’'s uncle, tedtified during the
evidentiary hearing that he had attended specia education just as gppellant and he was aso an
adooholic and methamphetamine user (PCR.Tr.156,162). He aso tedified about the family’'s
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move from Hllmore to Pamdae, Cdifornia and that he had moved to the area himsalf
(PCR.Tr.160). Bedl tedified that Pdmdade was different than Fillmore because it was an
urban area (PCR.Tr.160). He classfied appellant as a follower (PCR.Tr.161). Bedl admitted
that he only knew appdlant “alittle bit” while growing up (PCR.Tr.159).

Trid counsd, Cantin, tedtified that he did not recdl Jeff Bedl’s name (PCR.Tr.999).
Croshy tedtified that they investigated al witnesses who were reveded to them (PCR.Tr.1112).

In denying appdlant's dam regarding Jeff Bedl as a mitigaion witness, the motion
court found that his testimony was irrdevant and/or cumulative to other evidence
(PCR.L.F.802-803).

The motion court was not clearly erroneous in denying this dam. First, trial counsel
was not familiar with Jeff Bedl's name and tedtified that they had investigated al witnesses
that were revealed to them (PCR.Tr.1112). Triad counsd is not expected to be clairvoyant and

cannot investigate and cdl a witness that they have no knowledge of. Twenter, 818 SW.2d at

639. (Defense counsel necessxily rdies on his diet to identify witnesses and is not required
to be clairvoyant).

Second, appdlant was not prgudiced by his counsd’s aleged inaction. Jeff Bedl's
tetimony that appelant was in specia education had been presented in the penalty phase
through agppelant's mother (Tr.1919-1921). This evidence would have been merey

cumulative. Johnson, 957 SW.2d a 755. Moreover, just as with gppélant’s brother, the State

would have been able to exploit the fact that Bedl experienced many of the same things,
induding dooholism, drug abuse, and specid education, dong with children making fun of him,
as did appelant, however Mr. Bedl did not commit a double murder. See Simmons, 955

SW.2d a 776. Findly, Mr. Bedl acknowledged that he hardly knew appellant (PCR.Tr.159).
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His testimony would have added little, if anything, to appellant’s pendty phase and would not
have changed the verdict.

Appdlat fauts the motion court for looking a each family member’s testimony
separately and  determining  that ther tesimony would not have affected the outcome
(App.Br.114). Appellant dleges that in deciding prgudice from counsd’s falure to
investigate a dient’s life higory, the court must evduate “the totdity of the evidence,” citing

Wiggins v. Smith, 539 U.S. at 510. In Wiggins, the defendant’s dam was that his counsel was

ineffective for faling to invedigate his life higory and thus, the court did look a &l the
evidence to determine whether he was prgudiced. However, here, agppdlant’'s clams in the
motion were separate for each family member (PCR.L.F.86,88,89,91). Appdlant’'s dam was
that he was prgudiced by the absence of each member from the penalty phase. Appelant did
not clam, unlike Wiggins, that his counsd was indfective for faling to investigae hs life
higtory. Thus, the motion court properly considered each claim separately.

In any event, even viewing these witnesses tesimony cumulaivey, gppelant was not
prgjudiced by the absence of ther tesimony at tri. There is no reasonable probability that
had his mother tedtified a litle longer, or his brother tedtified, or his aunt that hardly knew him
tedtified, that the jury would have determined that the mitigating circumstances outweighed the
aggravding factors. The motion court was not clearly erroneous in denying appdlant’s clams.

Based on the foregoing, appdlant’s dam must fall.
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THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIM THAT HIS TRIAL COUNSEL WAS INEFFECTIVE FOR
FAILING TO INVESTIGATE AND PRESENT EVIDENCE OF A CO-DEFENDANT’S
CONTROL AND DOMINATION OVER HIM BECAUSE APPELLANT HAS FAILED TO
ESTABLISH THAT IT WAS NOT REASONABLE TRIAL STRATEGY NOT TO
PRESENT MUCH OF THIS EVIDENCE IN THAT APPELLANT DID NOT ASK TRIAL
COUNSEL IF THEY HAD A STRATEGIC REASON NOT TO PRESENT SOME OF THIS
EVIDENCE AND APPELLANT WAS NOT PREJUDICED IN THAT MUCH OF THIS
EVIDENCE WASIRRELEVANT OR DAMAGING TO HISTHEORY AT TRIAL.

Appdlat dams that the motion court was cdealy eroneous in denying, after an
evidentiary hearing, his dam that his trid counsd was indfective for faling to investigate and
cdl as witnesses during the pendty phase, Frankie Young, Tery Faris, Brandy Kulow,
Marcdla Hillhouse and Phillip Reidle to testify about Freddy Lopez's dleged domination and
control over appdlant (App.Br.117). Appelant contends that this evidence would have refuted
the State's theory that appdlant was in charge and made the decison to kill the Yates, which
would have supported alife sentence (App.Br.117).

1) Frankie Young

Frankie Young tedified during the pendty phase of the trid for appellant and aso
tedified as a State's witness during the guilt phase (Tr.1907). During the pendty phase, Young
tedtified that gppdlant and she were close friends, she had known him for about 3%z years and
that appdlant had stayed at her resdence on occason (Tr.1907-1909). Young stated that

gopdlant helped her by babystting her children and doing household chores (Tr.1910-1911).
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Young stated that appellant was part of the family, he never trested her with disrespect, and she
never fdt threatened to have appdlant with her family (Tr.1910-1911).

Appdlant dleges that her testimony was not sufficient and that trid counsd was
ineffective for faling to dicit testimony from Young about Lopez's domination of appelant
(PCR.L.F.21-23,80-81).

During the evidentiary hearing, Young testified that she had seen Lopez a few times and
that when Lopez and gppdlant were together, Lopez would make the decisions about where to
go ad what they would do and appdlant would get “cocky” when he was with Lopez
(PCR.Tr.51-53). Young aso stated, however, that whoever appellant was with, the other person
would make the decisons (PCR.Tr.52). On cross-examination, Young sated that the kind of
decisons that Lopez would make for gppdlant was whether to leave or stay wherever they were
at because they were in Lopez's vehicle and appellant did not have transportation (PCR.Tr.59).
Young adso admitted that besides minor decisons such as when they should leave, Young was
not aware of Lopez making any other decisons for gppdlant (PCR.Tr.60). Young dso stated
that appellant made decisons on his own (PCR.Tr.63).

Trid counsd Cantin tedified that he recdled spesking with Young, but that without
looking a the file he was unable to recal what information they obtained from her
(PCR.Tr.937). Cantin dso tedtified that while speasking with al the witnesses he and Crosby
kept both phases of the trid in mind (PCR.Tr.937). Crosby testified that he recalled Young,
that they had taken a depostion of her, and that the deposition reflected the information that
they had recaeived from her (PCR.Tr.1072). Appdlant did not inquire about why trid counsd
faled to present evidence of Lopez' s dleged domination from Y oung at the pendty phase.

In denying appdlant's dam tha trid counsd was ineffective for faling to invedigae

and question Young, the motion court found that gopelant was not prejudiced by the absence
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of Young's testimony and that appellant faled to establish that the failure to cadl Young was
not reasonable trial strategy (PCR.L.F.756).

To preval on a dam of ineffective asssance of counsd for falure to cdl a witness,
movant mugt show 1) that trid counsd knew or should have known of the existence of the
witness, 2) that the witness could be located through reasonable investigation, 3) that the
witness would tedify, and 4) that the witnesss testimony would have produced a viable
defense. Harris, 870 SW.2d a 817. Counsd’s decison not to cal a witness is presumptively
a matter of trid srategy and will not support a dam of indfective assistance of counsel
unless appdlant clearly establishes otherwise. Clay, 975 S.W.2d at143.

Appelant has falled to edtablish that tria counsd’s actions were not reasonable.
Appdlat did not ask trid counsd to review Young's depostion to see if they recdled what
information they had obtained from her. Appdlant did not ask trid counsd if the information
provided by Young during the evidentiary hearing may have been beneficid to present during
the pendty phase. In fact, gopdlant falled to ask trid counsd whether there would be any
drategic reason for not presenting the testimony that Young provided. By faling to even
inquire about why trid counsel did not ask these quedions of Young, gppellant has faled to
meet his burden of showing that counsd’s actions were not dtrategic. Tokar, 918 SW.2d at
768.

Here, there were reasonable drategic grounds not to present the testimony of Young
as provided in the evidentiary hearing.  Although appelant dleges that Young's testimony
would establish that appelant was under the domination and control of Lopez, her testimony
only established that because appelant relied on rides from Lopez, Lopez would decide when
they would leave in Lopez’s car. Moreover, the State cross-examined Young extensively,

reveding that appelant, in fact, could make his own decisons and Young was unaware of any
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decisons that Lopez made for appellant other than when they would leave in Lopez's car. The
fact that Lopez decided when gppellant would ride in his car is not mitigating evidence and does
not establish that gppellant was under the control of Lopez. In fact, her testimony that appellant
made his own decisons would benefit the State's theory that appellant was the one who
decided to kill the Yates brothers. The motion court was not clearly erroneous in denying this
claim because it was reasonable strategy not to dicit this tesimony.

2) Terry Farris

Terry Faris did not tedify at trid. He testified at the evidentiary hearing that he had
known Lopez and appdlant for less than a year prior to the murders and that he had bought
drugs from Lopez and dso sold drugs for him (PCR.Tr.78). Farris tegtified that when appdllant
and Lopez were together, Lopez woud make the decisons on where to go and what to do
(PCR.Tr.82). During cross-examination, Farris tedtified that he had seen gppelant without
Lopez and that appellant had “stiffed [his] old lady for some money” (PCR.Tr.84). Far
tetified that gppellant was a courier for Lopez (PCR.Tr.85). Farris also stated that Lopez did
not have complete control over agopdlant and appelant would make decisons for himsaf
(PCR.Tr.86).

Cantin tedtified that he recaled spesking with Farris but could not exactly remember
whether or not they had discussed Farris sdling drugs for Lopez or Farris sdling drugs to the
Yates brothers (PCR.Tr.938). Crosby tedtified that he remembered interviewing Farris and
recaled that Farris had sold drugs for Lopez (PCR.Tr.1072). Crosby did not recall whether
he had atrid Strategy for not asking Farris about Farris sdling drugs at trial (PCR.Tr.1072).

In denying appdlant’'s dam that Terry Faris should have been caled, the motion court
found that Farris's testimony that Lopez sold drugs would have been cumulaive to testimony

provided a trid by Lopez and trid counsd cannot be ineffective for faling to present
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cumulative evidence and that appellant falled to prove by a preponderance of the evidence tha
he was prejudiced by the fallureto call Farris (PCR.L.F.757).

As stated above, appelant has not established that counsdl’s strategy was not reasonable
not to cdl Faris as a witness regarding domination by Lopez. Although appelant asked trid
counsd if they had a trid drategy for not cdling Farris as a witness regarding drug selling,
gopdlant faled to inquire about whether trid counsd was aware that Farris could testify about
Lopez's dleged domination over gppdlant or if they had a trid drategy for not caling him in
this regard.  Appdlant has not overcome the presumption that not caling Farris regarding

Lopez' s aleged domination over appellant was reasonable tria strategy. Tokar, supra.

Moreover, there were reasonable drategic reasons not to cdl Faris.  First, Farris's
tetimony that Lopez sold drugs was cumulative to Lopez’'s own testimony at trid, as the
motion court found (PCR.L.F.757). Second, FarriSs tesimony as dicited on cross
examinaion would have actudly preudiced appellant's theory that he was under the control
of Lopez. Farris stated that Lopez did not have complete control over appellant and appellant
made his own decisons. This testimony would have benefitted the State’s theory that appellant
made the decision to kill the Yates. Finaly, the mere fact that Lopez made the decisions of
what appdlant and Lopez would do and where they would go would have added nothing to the
theory that gppdlant was under the domination and control of Lopez. This would not have
changed the baance of the aggraveting and mitigating circumstances. Kenley, supra.  Appdlant
has not established that it was not reasonable drategy not to cdl Faris as a witness, nor has

he established that he was prejudiced by Farris' s absence.
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3) Brandy Kulow
With the exception of threats and violence by Sdazar, nothing from Kulow’s testimony
a the evidentiary hearing was pled in gppellant’s post-conviction motion (PCR.L.F.25-26,103).

As recognized repestedly by this Court, post-conviction pleadings cannot be amended by

evidence presented during the evidentiary hearing. Harris, 870 SW.2d at 815; State v. Shafer,
969 SW.2d 719,738 (Mo.banc1998). Appdlant’s post-conviction motion only aleged that
Kulow would tedtify that Sdazar came to her house and threatened to shoot people
(PCR.L.F.25-26). Appdlant never dleged that Kulow would testify regarding Lopez, her fear
or lack thereof of appellant, or as gppelant now dleges on appedl, that gppdlant was dominated
by Lopez. Appelant cannot now change his theory on apped regarding Kulow’'s testimony and
the information she should have provided to defense counsd. State v. Perry, 820 S.W.2d 570,
575 (Mo.App.E.D.1991) (where issue is not rased in motion, evidence reating to clam now
raised on apped isirrelevant).

Even if gppellant’s theory on appeal had been properly before this Court, nothing in
Kulow's tesimony suggests domination and control over appdlant by Lopez (Tr.906-912).
Appdlant offers no hint or explanation how the fact that gppellant displayed a weapon to her
and she was not threatened by him, that she was scared of Lopez and that Sdazar had a weapon,
has any relevance to his point on apped, that he was dominated by Lopez.

Appdlant cannot change is theory on appea and in any event, Kulow’'s testimony at the
evidentiary hearing does not support gppellant’ s theory of domination.

4) Marcella Hillhouse

Hillhouse tedtified at the evidentiay hearing that she had known appellant for

aoproximately a year prior to the murders (PCR.Tr.97).  Hillhouse testified about appellant

and Lopez taking her to Hoberg bridge where they had an argument about some money that was
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taken from appdlant’s wadlet (PCR.Tr.100). At the bridge, Lopez got out of the car on three
occasions, wanting to know if Hillhouse took the money (PCR.Tr.101). Lopez told appellant
to shoot her three different times (PCR.Tr.101,119). Appdlant refused, gave the gun back to
Lopez, and then they got in the car and drove Hillhouse home (PCR.Tr.101). Hillhouse stated
that she had told her mother about the incdent at the bridge but had not told anyone else until
shewas questioned for the post-conviction proceeding (PCR.Tr.120-121). Defense counsd
tedtified that they had never heard of Hillhouss's name prior to seeing the pleadings in the
post-conviction motion (PCR.Tr.1015,1065). Cantin was aso unaware of an incident where
Lopez told gppelant to shoot Hillhouse (PCR.Tr.1017). Cantin admitted that incident could
have been another piece of evidence showing gppdlant with a weapon (PCR.Tr.1018). Cantin
aso stated that the incident could have shown that gppdlant was making his own decisions and
was not under the control of Lopez (PCR.Tr.1018). Crosby stated that if he had known about
the inddent at the bridge, he would have wanted to investigate it, but he did not know if he
woud have wanted to present the evidence because it had “haunting smilarities’ to the case
that was tried (PCR.Tr.1067). Crosby dsated that the information could have hurt or helped
them (PCR.Tr.1067).

In denying appdlant's dam regarding trid counsd’s falure to cdl Hillhouse the
motion court found that trid counsd were not ineffective for faling to invedigae a witness
that was not disclosed to them and that appellant was not prgudiced as her testimony would
have been damaging to appellant at trial (PCR.L.F.757-758).

The moation court was not clearly erroneous in denying appellant's dam. Fird, trid
counsdl tedtified that they had no knowledge of Hillhouse.  Tria counsd cannot be deemed

ineffective for falling to cal a witness that they have no knowledge of. Twenter, 818 S.\W.2d

at 639. Attorneys are not expected to be clairvoyant and cannot investigate something that they
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have no knowledge of. McDondd v. State, 758 S.W.2d 101,105 (Mo.App.E.D.1988).

Moreover, appdlant has faled to dlege or prove how reasonable investigation would have
uncovered Hillhouse and her testimony. Appdlant never told his counsd about the incident
and according to Hillhouse she only told her mother and the investigator for the post-
conviction heaing. “The reasonableness of counsd’s actions may be determined or

subgtantially influenced by the defendant’s own dStatements or actions”  Strickland, 466 U.S.

a 691. Trid counsd cannot be clairvoyant and could not possbly have asked agppdlant to
identify witnesses to testify about an event that they had no knowledge of.

Moreover, appdlant cannot edtablish that he was prgudiced by Hillhouse's absence.
As the moation court found (PCR.L.F.757-758), Hillhousgs tesimony actudly would have
destroyed the defense's theory.  The Hoberg incident showed that appellant had control and
made decisons for himsdf, even when Lopez asked agppellant to shoot Hillhouse three times.
Contrary to agppellant’s assertion, this evidence would not have aided the defense.  Appedlant
was not dominated by Lopez. Hillhouse's testimony was not mitigating evidence but rather
disproved the defense’ s theory.

5) Philip Reidle

Rede tedified at the evidentiary hearing that he had known the Yates brothers for
severd years prior to thar murder and that both Yates brothers did drugs (PCR.Tr.90-91).
During cross-examindtion, Reidle admitted that he had not seen or “partied” with the Yates
snce 1992, nearly three years before they werekilled (PCR.Tr.93).

Triad counsd tedtified that he had never heard of Reidl€ s name and that they “possibly”
would have wanted to present the information that the Yates brothers used drugs during the

trial, had they known that information (PCR.Tr.941,1069).
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In denying appdlant’'s clam tha trid counsd was ineffective for faling to invesigae
and cdl Redle, the mation court found, in relevant part, that Reidle's testimony that the Yates
used drugs was cumulative to the pathologist’s testimony that they had drugs in their bodies at
the time of death (Tr. 1397-1398) and the testimony likdy would have inflamed the jury
(PCR.L.F.760). Moreover, Reidle was not disclosed to counsdl and therefore, they could not
be ineffective for faling to cal an unknown witness (PCR.L.F.760).

The motion court’s findngs are not clealy erroneous. Fird, trid counsd cannot be
ineffective for faling to present testimony that they have no knowledge of. Appdlant fals to
plead or make any showing of how a reasonable investigation would have uncovered Reidle or

what further investigation trid counsd should have done. Morrow v. State, 21 SW.3d 819,824

(Mo.banc2000). Moreover, the pathologist tedified at trid that the Yates had drugs in ther
sysdems.  Trid counsd cannot be held ineffective for faling to present cumulative evidence.

illicorn, 22 S.\W.3d at 683-686.

Second, agppelant was not prejudiced by Redl€s absence.  Redl€s testimony
conssted medy of the fact that the Yates used drugs (PCR.Tr.90-93). He knew nothing of
the murder and nothing about the Yates after 1992 (PCR.Tr.90-93). His testimony would not
have had any effect on the jury’ s sentence determination.

Appdlant dleges tha Red€s testimony edablishes that the Yates were not just
innocent bystanders, but rather were drug users who happened to get in a violent altercation
with Sdazar (App.Br.114). Appdlant’'s contention that the Yates past drug use somehow made
them ligble or blameworthy for ther own murder is absurd. The motion court properly found
that this evidence would have inflamed the jury, thereby harming the defense,

Hndly, gppdlat dleges on goped that Redl€'s testimony would have supported his

theory that Lopez dominated appellant. How Redle's testimony that the Yates drug use
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edablishes Lopez's domination over agppellant is beyond comprehenson. Appdlant cites to
several pages of Redli€s tetimony, which he dleges dates that Lopez was the Yates drug
deder. However, nowhere in Reidle's testimony is Lopez mentioned. Moreover, as stated
above, this has absolutdy nothing to do with whether Lopez dominated gppellant. Appelant
was not prgudiced by Redl€s absence and trid counsd is not ineffective for faling to cdl
awitness that they had no knowledge of.

Based on the foregoing, gppelant’s point mugt fall.
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VIII.

THE MOTION COURT DID NOT CLEARLY ERR IN DENYING, AFTER AN
EVIDENTIARY HEARING, APPELLANT’'S CLAIMS THAT TRIAL COUNSEL FAILED
TO PRESERVE ISSUES FOR REVIEW BECAUSE THESE CLAIMS ARE NOT
COGNIZABLE IN A RULE 29.15 PROCEEDING. MOREOVER, THE MOTION
COURT WAS NOT CLEARLY ERRONEOUS IN DENYING APPELLANT’S CLAIMS
THAT TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO
VARIOUS ALLEGEDLY IMPROPER COMMENTS BY THE PROSECUTOR AND BY
FAILING TO REQUEST A CONTINUANCE FOR A LATE PENALTY PHASE WITNESS
ENDORSEMENT BECAUSE COUNSEL’S ACTIONS WERE NOT DEFICIENT IN THAT
THESE CLAIMSARE MERITLESS.

Appdlant clams that the motion court was clearly erroneous in denying appelant’'s
dam tha his trid counse was ineffective for failing to object and preserve various issues for
appeal (App.Br.127).

“It is wdl settled that dams for post-conviction relief based on trid counsd’s falure

to adequately preserve issues for appeal are not cognizable under Rule 29.15.” State v.

Beckerman, 914 SW.2d 861 (Mo.App.E.D.1996). Rdief predicated on ineffective assstance
of counsd is limited to errors prgudicing a movant’s right to a far tria. State v. Lay, 896
SW.2d 693,702-703 (Mo.App.W.D.1995). Therefore, to the extent that appellant claims that
his trid counsd was ineffective for failing to properly preserve these issues on apped, his
daim mug fail, as falure to preserve issues for gpped is not cognizable in a 29.15 proceeding.
Id.

Since gppdlant dso dleges that trid counsd was ineffective for faling to object to the

dlegedly improper evidence and dlegedly improper comments by the prosecution, on the
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theory that such objections would have been sustained had they been made, these dams are
discussed below (App.Br.127).
1) Opening Statement
Appdlant dleges that trid counsd was ineffective for faling to object during the
State's opening datement when the prosecutor stated that “Ronald Yates was sprawled out like
Christ crucified on the cross on that roadway” (App.Br.129; PCR.L.F.14).

On direct appedl, gppelant raised this claim as trid court error.  State v. Hutchison, 957

SW.2d 757 (Mo.banc1997). This Court found no manifest injustice or miscarriage of justice
from this statement and held that:
We find no manifet injusice or miscariage of judice resuted from these
opening Statements®. This is especidly true because the prosecutor's comments
were supported by the evidence at trid, White v. State, 939 SW.2d 887,902

(Mo.banc1997), cert. denied, 522 U.S. 948,118 S.Ct. 365,139 L.Ed.2d 284

(1997); the trid court indructed the jury at the outset of tria that opening

datements were not to be consdered evidence, State v. George, 921 S.W.2d

638,644 (M0.App.1996); and in light of the fact that the impact of an opening
daiement diminishes after introduction of evidence, indructions, and closing
argument. Although the reference to Ronad Yates as “sprawled out there like
Chrig crucified on the cross’ is offensve, it is inconceiveble that the jury
would have confused the victim with Jesus Christ or would have been unduly
affected by this satement.

Id. at 765.

SAppdlant raised several claims of error regarding opening statement. This Court addressed
these dlleged errors together.
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In denying appdlant’s dam, the motion court found that appedlant’'s clam could not be
relitigated as it had already been litigated on direct appeal and that trial counsd had reasonable
strategy not to object to the statement (PCR.L.F.762).

The motion court was not dearly erroneous in denying appdlant's clam as counsd had
drategic reasons not to object to this datement. During the evidentiary hearing, trid counsd
Cantin tedtified that he did not generdly object during the State's opening statement unless it
got too far out of ling and that he did not want to give more attention to the statement by
objecting (PCR.Tr.944). Cantin dated that it was just the beginning of the trid, only five
minutes in, and he did not want to engender sympahy for the prosecutor and victim
(PCR.Tr.946). These are dl reasonable srategic reasons for not objecting to this statement.

Moreover, gopelant was not prgudiced by admisson of this statement. As this Court
found on direct apped, because this statement was made during opening statement, it would
not have had an impact on the jury and the jury would not have confused the victims with Jesus,
there is no reasonable probability that had counsd objected the result of the proceeding would

have been different. The motion court was not clearly erroneous in denying appdlant’s clam.

2) Closing Argument—Destroying the Shoes
Appdlant dleges tha trid counsd was ineffective for faling to object during the
prosecutor’'s cdosng agument.  Specificdly, appelant dleges that trid counsd should have
objected to the following statements:
The shoes that were found in Michael Salazar’s bag when he was arrested,
are not the shoes that made this print. Why don’'t the officers have the shoes?
They were burned. You heard the testimony. They were burned. The one man

that could link al three defendants to this crime scene was destroyed. Not by
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the State, but by the three defendants. Had to get rid of those shoes; the thing

that linked them there.
(Tr.1815). Appelant aleges that the above statements by prosecutor referred to Troy Evans,
who was dead at the time of trid, and that the State implied that appellant had “destroyed” Troy
Evans (App.Br.131;PCR.L.F.41).

Appdlant did not present any evidence regarding this cdlam at the evidentiary hearing.
In denying appdlant's dam, the motion court found that appellant had failled to prove his
burden as he did not question trial counsdl regarding this clam (PCR.L.F.768).

The motion court was not clearly erroneous in denying appellant's dam.  Review of
a Rue 29.15 judgment begins with the strong presumption that counsd is competent and
movant has the “heavy burden” of proving counsd’s ineffectiveness by a preponderance of the

evidence. Lesure 828 SW.2d at 874, Anmrine v. State, 785 S.W.2d 531,534 (Mo.banc1990).

To make a vdid ingffective assstance of counsd dam, defendant mugt show both that his
counsd faled to use the customary skill and diligence that a reasonably competent attorney
would exercise under gmilar circumstances, and that the defendant was thereby prejudiced.

Whitev. State, 939 S.W.2d 887,893 (Mo0.banc1997); Strickland, 466 U.S. at 687. Coud's

falure to make a usdess or meritless objection is not grounds for an ineffective assstance
of counsd dam. Id. There is a presumption that the failure to object was a drategic choice
by competent counsdl. Tokar, 918 SW.2d at 768.

It is presumed that it was reasonable trid Strategy for trid counsd to not object to the
State's dosing argument.  Appellant did not question his tria counsel on why he did not object

to the statement’. In order to overcome the presumption of reasonable trid srategy, evidence

"Appdlant daims that the motion court incorrectly found that he did not question trid

counsdl regarding this dam.  Appellant cites to page 966 of the evidentiary hearing. However,
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must be presented. Without presenting any evidence on this clam, appelant cannot overcome
that presumption. Id.

Moreover, in looking at the statement in context, it is evident that the prosecutor was
not saying that gppelant murdered Troy Evans. The prosecutor merely misspoke. First, if
gpeaking about a person beng killed, someone would not say that the person was “destroyed.”
Second, it is obvious that the prosecutor was speaking about the shoes being destroyed, not a
men. This was not an objectionable argument. The prosecutor was dating that appellant and
his co-defendant’'s destroyed the shoes and that the shoes were what would link &l the
defendants to the crime scene.

Appdlant has faled to overcome the presumption that the falure to object was
reesonable trid drategy. Moreover, it was a proper argument as the prosecutor merey
misspoke. Appdlant’s dam mudt fail.

3) Closing Argument--L opez Had No Deal®

Appdlant dleges that trid counsd was ineffective for faling to object during the
State's closng argument when the prosecutor stated that Freddy Lopez did not have an
agreement with the State and was dill charged with two counts of firsd degree murder
(App.Br.131). Reying on his alegation in his motion that the State had a plea agreement with
Freddy Lopez for his testimony, appellant aleges that tria counsd knew or should have known
about the dleged deal and therefore, the State improperly argued to the jury that there was no

plea agreement (App.Br.131).

upon ingpection of this cite, there is no questioning about this statement in closing argument.

8A dmilar dam is raised in Point 11, supra. A more extensive discussion is included there.
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As discussed more fuly in Point I, supra, the evidence presented at triad and the
evidentiary hearing established that Lopez did not have a plea agreement with prosecutors prior
to appellant’s trial (Tr.141-142;Remand PCR Tr. 207-230,233-234; George Depo. Tr. 16-18).

During the evidentiary hearing, via an offer of proof, trial counsdl testified that they
were unaware of any deal that had been made with Lopez dthough it would have been important
to know if a dea had been made (PCR.Tr.993). Appelant never inquired about why trial
counsel did not object to the closing statement (PCR.Tr.993).

The motion court denied appellant’'s clam dating that he did not present any evidence
regarding why triad counsel did not object to the closing argument statement (PCR.L.F.768).

The motion court was not dealy erroneous in denying appdlant's clam because
gopdlant presented no evidence from counsd. Appdlant has falled to show that the failure to
object was not reasonable strategy. Tokar, supra, a 768. Moreover, there was no ded with
Lopez prior to appelant’s trid. Counsd cannot be ineffective for faling to make a meritless

objection. Strickland, supra.  Even assuming that there was some ded, trid counsd cannot

object to an dlegedy improper statement that they had no knowledge was incorrect. Tria

counsd is not expected to be clarvoyant. Twenter, 818 SW.2d a 639. Appelant does not

alege how trial counsd should have found out about this so-called aleged ded or how counsdl
could have known about it. The prosecution stated that there was no ded. Lopez during his
cross-examination stated that there was no dedl, athough he was hoping for one (Tr.1243).
Trid counsd cannot be ineffective for faling to object to something that is a proper statement

or that he has no knowledge of being untrue.

91



4) John Galvan, State Penalty Witness

Appellant dleged in his amended motion, in relevant part, that:

In the dternative, movant's counsel were ingffective in faling to object

on the grounds that they needed to interview other witnesses regarding what Mr.

Gavin [sc] had told the other witnesses about how he received the stab wounds.

In particular, movant’'s counsd should have requested a continuance to tak to

Kerry Lopez, Sandra Roe, and any other persons Mr. Gavin [sic] named as

having discussed the injury he recaeived from the dleged stabbing.
(PCR.L.F.38).

Only a few days before trid, after hearing a “rumor” that appedlant had stabbed John
Gdvan in the summer of 1995, the prosecution interviewed Gavan and filed a motion to
endorse Gavan as a witness for the pendty phase (L.F.66-68). On the first day of trid, the
trid court dlowed the State to endorse Gavan and during an evening recess, the court took
tesimony from Gavan to determine if he should be dlowed to tedtify during the penalty phase
(Tr.1473,1482). Thetrid court alowed Galvan to testify.

During the pendty phase, Galvan tedtified that on September 10, 1995, after returning
from the hospitd for trestment of an asthma attack, he was lying in bed a his home when he
was stabbed in the abdomen by appdlant (Tr.1469,1853-1854). The stabbing resulted in a
punctured colon which had to be surgicaly repaired (Tr.1470-1471,1853). Galvan aso
tedtified that he had not reported the incident to authorities until he was approached on October
2, 1996, because he was on probation at the time, was concerned that the incident might affect
his probation, and because he had been threatened by appellant (Tr.1469,1472,1853). Gavan
stated that he had not gone to the hospita until gpproximately two days after the incident and

a that time he did not report that he had been stabbed, instead telling hospital personnel that
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he had fdlen agang a sharp object (Tr.1471,1854). On cross-examination, appellant
attempted to establish that he had stabbed Gadvan because Galvan was beating up his girlfriend,
Sandra Rowe (Tr.1855-1858).

At the evidentiary hearing, Gavan tedtified that he remembered that “Sondra’ and a few
other people were at the house the day of the stabbing, however he did not recall who was there
(PCR.Tr.131). He did not recal that Hillhouse was present at the time of the stabbing but did
recdl that she helped hm after he was stabbed (PCR.Tr.133). He did not recall anyone else
hdping him &fter the stabbing (PCR.Tr.133). Gavan stated that he did not tell anyone prior to
trial that other people were present because no one asked him (PCR.Tr.134).

Trid counsd tedtified a the evidentiay hearing that they thought they had requested
a continuance to invesigate Gavan and his dlegation (PCR.Tr.653,1064). Crosby stated that
they discussed the incident with appellant (PCR.Tr.1064). Crosby stated that even assuming
they had information that Hillhouse would testify that gppellant did not stab Galvan until Lopez
told him to and that he helped nurse Galvan after he was stabbed, he did not know whether or
not they would present that information to the jury (PCR.Tr.1066-1067).

In denying gppdlant's clam that trid counsd was ineffective for faling to ask for a
continuance to invesigate Gavan, the motion court found that appdlant had faled to prove
pregjudice because he failled to cadl Roe and Kerry Lopez a the evidentiary hearing and thus, it
was impossble to know what informetion these witnesses may have provided (PCR.L.F.766-
767).

The dlegations contained in a pogt-conviction motion are not self-proving and a movant
has the burden of proving his asserted grounds for relief by a preponderance of the evidence.

State v. Slvey, 894 SW.2d 662, 671 (Mo.bancl995). “A hearing court is not clearly
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erroneous in refusng to grant relief on an issue which is not supported by evidence at the
evidentiary hearing.” Id.
Appdlant faled to present the tesimony of Roe and Kerry Lopez. It is impossble for

the motion court to find prgudice when gppelant fails to dicit testimony from the witnesses.

See State v. Patterson, 826 SW.2d 38,40 (Mo.App.W.D.1992) (movant's falure to establish
what testimony of witness would have been is fatd to ineffective assstance clam). Appdlant
faled to present any evidence from these witnesses.  The motion court was not clearly
erroneous in denying appdlant’'s clam as he has not established by a preponderance of the
evidence that he was prejudiced by counsdl’ s failure to request a continuance.

Now, on apped, appelat dleges tha Hillhouse's tetimony in an offer of proof
established the prgudice that he suffered from trid counsd’s failure to request a continuance
to invedigate the Gavan sabbing (App.Br.132). During an offer of proof, Hillhouse tedtified
that she was present during the stabbing and that appellant stabbed Galvan after Lopez told him
to do so (PCR.Tr.104-105). Hillhouse dso stated that appellant felt bad and stayed to help
nurse Galvan'swound (PCR.Tr.106).

Appdlant faled to plead that trid counsd should have investigaed Hillhouse in his
moation, only identifying Roe and Lopez as potentid witnesses to the stabbing.  Therefore,
gopelant’s dam is waved regarding Hillhouse as it is beyond the scope of his motion and
should not be considered by this Court. Clay, 975 SW.2d at 141-142; Twenter, 818 SW.2d

at 641.

Gratuitoudy, respondent notes that even if Hillhouse's testimony could be considered,
gopdlant has not edablished that he was prgudiced by counsd’'s falure to request a
continuance and invedtigate the stabbing.  As this Court stated in the direct apped, “[t]he leve

of aggravating circumstances in this case overcomes any reasonable probability that the
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outcome of the sentencing phase would have been any different had Galvan's testimony been

kept out” Hutchison, 957 SW.2d a 764. Therefore, if the aggravating circumstances were

so ovewhdming that the sentencing would have been the same had Gavan not tedtified at all,
it follows that any investigation and presentation of witnesses to “soften the blow” of gppelant
stabbing Gavan would not have <hifted the baance of the aggravaing and mitigaing
circumstances, thereby warranting alife sentence. Therefore, gppelant’s dlaim mugt fall.

5) Cross-examination of Dr. Bland

Findly, appdlant dleges that his trid counsd was ineffective for faling to object to
the sate's cross-examination of Dr. Bland during the pendty phase regarding questions of
gopellant’s competence to stand trid (App.Br.125; PCR.L.F.66). Appdlant dleges that these
questions were irrdlevant to the determination of the sentence and mided the jury about the
mental health evidence and encouraged the jury to ignore the mitigation (App.Br.125).

During the penalty phase, defense counsel caled Dr. Bland to testify (Tr.1876). Bland
testified during direct examination that he had been hired by defense counsd to evauate issues
such as competency, responshility, presence of mental disease or defect, and mentd <atus
(Tr.1880). Defense counsel asked Dr. Bland about his evaluation of appellant to determine
competency and whether appedlant was, in fact, competent to stand triad and understand the
charges aganst him (Tr.1884-1885). Dr. Bland's report was aso admitted into evidence
(Tr.1890).

During cross-examination, the State asked Dr. Bland if the results of any of the tests
performed on appdlant would lead him to bedieve that appelant was legdly relieved of his
respongbility for his actions (Tr.1902). Dr. Bland dated that based on the tests, appellant

could not be legdly reieved of his responshility for his actions and that in his opinion,
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gopdlant understood the charges againgt him, appellant was aware and understood what he was
doing on January 1, 1996, and he was capable and competent to stand trial (Tr.1903).

During the evidentiary hearing, counsd stated that he did not object to the questions
about gppellant’s ahility to stand trid because that would alow the prosecution to take more
time taking about how competent gppelant was (PCR.Tr.1082). Moreover, counsd did not
want to object since Dr. Bland was his witness and it would be objecting to the report that he
prepared for the defense (PCR.Tr.1082). By objecting during the questioning, counsd

believed that it would appear that Bland did not “know what he's talking about” (PCR.Tr.1082).

In denying appdlant’'s clam, the motion court found that the prosecutor was entitled
to cross-examine Bland regarding his conclusons in his report and trial counsdl’s actions were
reasonable as counsel did not want to object as it would appear that he was discrediting his own
witness (PCR.L.F.788-789).

Counsd’'s falure to make a usdess or meitless objection is not grounds for an

ineffective assistance of counsel clam. Strickland, supra, a 687. Strategic choices by trid

counsd are virtualy unchdlengesble. 1d. at 690-691.

Trid counsd was reasonable in his decison not to object to this cross-examination.
Firdt, he had dready presented evidence regarding the fact that Dr. Bland had determined that
gopdlant was competent.  Second, counsdl did not want to appear to discredit his own witness.
Third, it would not have been a meritorious objection as counsd had dicited the same
tesimony regarding appdlant’s competency and the prosecution had a right to cross-examine
Bland about his report. Counsd was not ineffective as it was reasondble trid drategy and the

objection would not have been meritorious The motion court was not clearly erroneous in

denying appellant’'sclam.
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Based on the foregoing, gppellant’s mudt fail.
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IX.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIM THAT THIS COURT’'S PROPORTIONALITY REVIEW IS
UNCONSTITUTIONAL ON VARIOUS GROUNDS BECAUSE THIS COURT HAS
REPEATEDLY DENIED THESE CLAIMS AND HAS FOUND THAT
PROPORTIONALITY REVIEW DOES NOT VIOLATE DUE PROCESS RIGHTS,
RIGHT TO FAIR TRIAL OR RIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT UNDER THE STATE AND FEDERAL CONSTITUTIONS.

Appdlant dams that the motion court cdealy erred in denying his clam that this
Court’s proportiondity review is unconditutiond and appelant’s sentence is disproportionate
(App.Br.137).  Specificdly, appdlant dleges that this Court fals to consder codefendants
sentences; that this Court’s database does not comply with 8565.035.6, RSMo. 1994; that this
Court fals to condgder dl gmilar cases as required by §8565.035.3(3), RSMo. 1994; and that
appd lant did not have adequate notice and opportunity to be heard (App.Br.137).

In denying appellant’'s daim, the motion court found that this Court had already rejected
gopdlant’ sclam, citing to Clay, 975 SW.2d at 146 (PCR.L.F.768).

The moation court was not clearly erroneous in denying this dam. Firg, appellant
agues tha this Court fals to consder co-defendant’'s sentences when determining
proportiondity. This Court has repeatedly held that co-defendant’'s pleas, convictions for
other crimes other than fird degree murder, and sentences are not consdered in

proportiondity review. State v. Edwards, 116 SW.3d 511 (Mo.banc2003); Clay, 975 S.\W.2d

a 146; State v. Rousan, 961 S.W.2d 831,854 (Mo.banc1998).

Second, gppdlant dams tha this Court's database does not comply with 8565.035.6

and is inadequate to properly conduct proportionality review (App.Br.137-138). This claim
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has been rgjected as well. State v. Parker, 886 S.W.2d 908,933 (Mo.banc1994). Appdlant adso

argues that this Court’s proportionality review denies him his due process right to meaningful
notice of the procedures to be followed and a meaningful opportunity to be head

(App.Br.137). This clam has aso been rgected. State v. Weaver, 912 SW.2d 499,522

(Mo.banc1995); Clay, supra; State v. Smith, 32 SW.3d 532,559 (Mo.banc2000). In sum, “[t]he
Court’'s method of proportiondity review does not violate [appellant's] due process rights, his
right to a far trid or his right to be free from cruel and unusua punishment under the state or

federal conditutions” Weaver, supra; see dso Lyons v. State, 39 S.W.3d 32 (Mo.banc2001).

The motion court was not dearly erroneous in denying appdlant’'s clam that Missouri’s
proportionaity review is unconditutional because his assations have been repestedly denied

by this Court. Therefore, gppdlant’s dam must fall.
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X.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIM THAT TRIAL COUNSEL WERE INEFFECTIVE FOR FAILING
TO PRESENT EVIDENCE OF A STUDY REGARDING JURY COMPREHENS ON OF
INSTRUCTIONS TO SUPPORT THEIR MOTIONS REGARDING PENALTY PHASE
INSTRUCTIONS BECAUSE IT WAS A NON-MERITORIOUS MOTION IN THAT DR.
WIENER’SSTUDY HASBEEN DISCOUNTED BY THIS COURT.

Appdlant clams that the motion court was clearly erroneous in denying his clam that
trid counsd was ineffective for faling to provide to the trid court, Dr. Wiener's sudy
regarding jury comprehenson of pendty phase indructions in thar objections regarding
pendty phase indructions (App.Br.141). Appdlant dleges that it was necessary for trid
counsdl to incdlude Dr. Wiener's study which alegedly proves that jurors comprehenson is
low, the ingtructions are redundant, complex, and ambiguous (App.Br.141).

Trid counsd Cantin tedtified that he was aware of Dr. Wiener's name and that he had
conducted a study, however, he was not aware of the extent of the study and that is why he did
not introduce the study in support of his motion agang the jury indructions (PCR.Tr.994).
Crosby tedtified that he had never heard of Dr. Wiener (PCR.Tr.1069).

In denying appelant’s clam, the motion court found that this Court has found that Dr.
Wiener's study must be discounted and trial counsdl could not be ineffective for faling to
present evidence tha this Court found to be unpersuesve (PCR.L.F.761). Moreover, the
motion court stated that counsd need not pursue further objections to the indructions when
they would have been meritless. (PCR.L.F.761).

The motion court was not clearly erroneous in denying gppdlant's clam. Tria counsd

cannot be deemed ineffective for faling to raise a meritless issue. Clay, 975 SW.2d at 136.
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This Court on numerous occasions has found that the MAI-CR ingtructions are constitutional

and Dr. Wiener's study should be discounted. Lyons, supra; State v. Deck, 944 S.W.2d

527,542-543 (Mo.banc1999); State v. Jones, 979 SW.2d 171,181 (Mo.banc1998) (Counsd’s
falure to object to possble jury misunderstanding of instructions does not support clams of
ineffective assistance of counsdl).  Counsel was not ineffective.

Based on the foregoing, gppdlant’s daim mugt fall.
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XI.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIM THAT HIS POST-CONVICTION COUNSEL WAS
INEFFECTIVE FOR FAILING TO PROVIDE REASONABLE AND NECESSARY
LITIGATION EXPENSES PURSUANT TO SUPREME COURT RULE 29.16(D)
BECAUSE THESE CLAIMS ARE NOT COGNIZABLE IN A POST-CONVICTION
PROCEEDING.

Appdlant dams on his find point on appeal that the motion court was clearly
eroneous in denying his dam tha the Public Defender failed to provide reasonable and
necessary litigation expenses to prepare for his post-conviction proceeding (App.Br.144).
Appdlant relies on Supreme Court Rue 29.16(d) which states that the State Public Defender
shdl provide post-conviction counse with reasonable and necessary litigation expenses.

Appdlant’s maotion aleged that he had requested $15,000 from the Public Defender for
preparation of his post-conviction proceeding (PCR.L.F.98-99).  According to appellant,
investigation in Cdifornia was necessary as he had spent the mgority of his life there
(PCR.L.F.98). Appdlant pled that witnesses medicd and menta hedth professonds,
teachers, neighbors and family members were “especidly criticadl for mitigation issues’ and
invedigation in Cdifornia was necessary (PCR.L.F.99). Appdlat dleged that the Public
Defender provided $5,000 origindly to appelant for his investigation in California
(PCR.L.F.99). According to appdlant, the investigator in Cdifornia, hired by appdlant, started
an invedigaion, but, requested another $5,000 to complete the investigation (PCR.L.F.99).
Appellant claimed that the Public Defender provided $3,000 more to conduct the investigation
(PCR.L.F.99). Appdlant dleged that this was insufficient and he was entitled to reasonable

and necessary litigation expenses (PCR.Tr.99).
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The motion court denied this claim, finding that appelant’s clam was a non-cognizable
dam of indfective assstance of post-conviction counsd and that “Testimony a the hearing
showed that, in total, postconviction counse spent over $27,000 on expert testimony done
in support of movant's postconviction motion. Movant cannot credibly suggest that
‘reasonable and necessary’ litigation expenses were withheld” (PCR.L.F.808).

The motion court was not clearly erroneous in denying appdlant’'s clam. Appdlant’'s
dam is esstidly that he did not receive effective assstance of post-conviction counsd.
There is no conditutiond right to counsd in a post-conviction proceeding and therefore, no
right to effective assstance of post-conviction counsd. Clay, 975 SW.2d at 140 (appdlant’s
dam tha he was denied funds to pay witness fees from State Public Defender to accompany
subpoenas for witnesses, denied as there is no conditutiona right to counsd in a post-

conviction proceeding); State v. Hunter, 840 SW.2d 850,871 (Mo.banc1991); Coleman V.

Thompson, 501 U.S. 722,111 S.Ct. 2546,115 L.Ed.2d 640 (1991); Pemnsylvania v. Finley, 481

U.S. 551,557,95 L.Ed.2d 539,107 S.Ct.1990 (1987). Therefore, there can be no clam of
ineffective assistance of pogt-conviction counsd.  Hunter, supra  Clams of ineffective
assistance of post-conviction counsd are categoricaly unreviewable. Id.

Appdlant dleges that the motion court's finding that clams of ineffective assgtance
of postconviction counsd ae caegoricdly unreviewable is not gpplicable because his
complant is not that his post-conviction counse was ineffective, but rather, “he asked that
Rule 29.16(d) be enforced” (App.Br. 144). However, no matter how appellant phrases his
clam, it isill essentidly a dlaim that his post-conviction counsel was not effective.

In any event, appdlant has made no effort to specify in his amended motion or now on
appeal what additiona invedigation he dams was needed. If he truly believed that more

investigation was “reasonable and necessary” for his post-conviction proceeding, he could have
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sought to enforce Supreme Court Rule 29.16(d) by means of an extraordinary writ.  Appelant
failed to do so.

Appdlant's dam is unreviewable and the motion court was not clearly erroneous in
denying hisdam.

Based on the foregoing, agppdlant’s dam mugt fall.
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CONCLUSION

In view of the foregoing, respondent submits that the denid of appedlant’'s post-

conviction rdief should be affirmed.
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